


Tennessee Code 
Annotated 


2021 Supplement 


Updated through the 2021 First Extraordinary and 2021 Regular Sessions 
of the General Assembly 


Volume 4A 


2017 Replacement 


THE OFFICIAL TENNESSEE CODE 
Prepared Under the Supervision of the 
Tennessee Code Commission 


LELL LIA. 
CO OL SO 





CHIEF JUSTICE JEFFREY S. Bivins, CHAIR 
AnastasiA P. CAMPBELL 
THe HonoraBLe HERBERT SLATERY, III 
JUSTICE CORNELIA A. CLARK 
SusAN SHORT JONES, Esa. 


Cumulative pamphlet. Place in pocket of bound volume. 
Remove the 2020 pamphlet. 


@ 


LexisNexis® 


LexisNEXIS AND THE KNOWLEDGE BURST LOGO ARE REGISTERED TRADEMARKS, AND MICHIE IS A TRADEMARK OF REED 
ELSEVIER PRopErRTIES, INC., USED UNDER LICENSE. MattHew BENDER IS A REGISTERED TRADEMARK OF MatTrHew 
BENDER Propertiss, INc. 


Copyricut © 2018-2021 
BY 


THE STATE OF TENNESSEE 


All rights reserved. 
ISBN 978-1-5221-2808-3 


ISBN 978-0-672-84085-2 (set) 


www.lexisnexis.com 


Customer Service: 1-800-833-9844 


(Pub. 48205) 


CERTIFICATE OF TENNESSEE CODE COMMISSION 


I, Paige A. Seais, Executive Secretary of the Tennessee Code Commission, 
acting by authority of the Commission and pursuant to Section 1-1-110 of 
Tennessee Code Annotated, hereby certify that the Tennessee Code Commission 
has approved the manuscript of the Tennessee Code as contained in this pocket 
supplement and the companion pocket supplements; that the text of each section 
of the statutes of Tennessee printed or appearing in this and the companion 
pocket supplements has been compared with the original statute as published in 
the printed Public Acts; and the text of the Code sections codifying the 
Public’ Acts ‘of 1955, 7957, 1959, 1961, i963, 1965, 1967,..1968, 1969, 1970, 
boty) 297 2Zy BOPS, Ivey LSS, “LOPE. AST 7,  297G)' 1979, 1980, 198k, 1982, 1983, 
ieea; A98S, 1986, 1967, 196s, 296s, 1990,'"199), 1992, 1993, "1994, 1995, 1996, 
LUST; 1988, "2999, ZIOC, ZOOL, * 2002, "2003," (2004 2005, 2008, “2007 2008,” 2009, 
2010, 2022) 2072, 2013, 2014, 2015, 2026; 2017, 2018; 2019, 2020 and 2021 is a 
true and correct: copy of the codification of the Public Acts of 1957, 1959, 
19615) 1963, \L067,;. 1968 ‘and 1969, Chapter 354 of ‘the Public Acts of 1970, 


Chapter 1 of the Public Acts of 1971, Chapter 441 of the Public Acts of 1972, 

Chapter 1 of the Public Acts of 1973, Chapter 414 of the Public Acts of 1974, 

Chapter 1 of the Public Acts of 1975, Chapter 382 of the Public Acts of 1976, 

Chapter 1 of the Public Acts of 1977, Chapter 496 of the Public Acts of 1978, 

Chapter 1 of the Public Acts of 1979, Chapter 444 of the Public Acts of 1980, 

Chapter 1 of the Public Acts of 1981, Chapter 543 of the Public Acts of 1982, 
f 


Chapter of the Public Acts of 1983, Chapter 483 of the Public Acts of 1984, 
Chapter 2 of the Public Acts of 1985, Chapter 523 of the Public Acts of 1986, 
Chapter 786 of the Public Acts of 1986, Chapter 4 of the Public Acts of 1987, 
Chapter 458 of the Public Acts of 1988, Chapter 5 of the Public Acts of 1989, 
Chapter 668 of the Public Acts of 1990, Chapter 28 of the Public Acts of 1991, 
Chapter 528 of the Public Acts of 1992, Chapter 1 of the Public Acts of 1993, 
Chapter 543 of the Public Acts of 1994, Chapter 1 of the Pubiic Acts of 1995, 
Chapter 554 of the Public Acts of 1996, Chapter 1 of the Public Acts of 1997, 
Chapter 574 of the Public Acts of 1998, Chapter 235 of the Public Acts of 
1999, Chapter 574 of the Public Acts of 2000, Chapter 52 of the Public Acts of 
2001, Chapter 491 of the Public Acts of 2002, Chapter 1 of the Public Acts of 
2003, Chapter 437 of the Public Acts of 2004, Chapter 1 of the Public Acts of 
2005, Chapter 507 of the Public Acts of 2006, Chapter 1 of the Public Acts of 
2007, Chapter 607 of the Public Acts of 2008, Chapter 2 of the Public Acts of 
2009, Chapter 624 of the Public Acts of 2010, Chapter 41 of the Public Acts of 
2011; Chapter 582 of the Public Acts of 2012, Chapter 1 of the Public Acts of 
2013, Chapter 530 of the Public Acts of 2014, Chapter 27 of the Public Acts of 
2015, Chapter 569 of the Public Acts of 2016, Chapter 30 of the Public Acts of 
2017, Chapter 536 of the Public Acts of 2018, Chapter 1 of the Public Acts of 
2019, Chapter 518 of the Public Acts of 2020, and Chapter 33 of the Public 
Acts of 2021, and that the Code sections codifying other Public Acts of 2021, 
are not a part of the official Code until and unless their codification is 
enacted by subsequent legislation; however, they are correctly and accurately 
copied, with the exception of changes permitted by Section 1-1-108 of the 
Tennessee Code Annotated, and with the exception of changes made necessary due 
to repeal by implication and amendments by implication. 


IN WITNESS WHEREOF, we have hereunto set our hand and seal of the 
Tennessee Code Commission, this 15th day of July, 2021. 





utive Secretary 
Tennessee Code Commission 





STATE OF TENNESSEE 
DEPARIMENT OF STATE 


I, tre Hargett, Secretary of State of the State of Tennessee, do 
hereby certify that Chapter 1 of the Public Acts of the 80th General 
Assembly, of the Gist General Assembly, «of the G¢égnd General Assembly, 
of the 8grd Generali Resembliy, of the 84th General Assembly, and of the 
Séth General Assembly; that Chapters 2 and 354 of the €€th General 
Aesembly; that Chapters 2 and 441 of the @%th Generel Assembly; that 
Chapters 1 and ¢€1¢ of the ith General Assembly; that Chapters 1 and 
$82 of the @Sth General Assembly; that Chapters 1 and 4€5¢ of the 90th 
General Assembly; that Chapters Ll and €44 of the Gilet General Assembly; 
that Chapters 1 and 542 of the S2nd Generel Assembly; that Chapters i 
and 4823 of the $3rd General Assembly; that Chapters 2, $23 and 786 of 
the $4th General Assembly; that Chapters 4 and 488 of the $5th General 
Assembly; that Chapters & and ¢é¢ ef the $Séth General Assembly; that 
Chapters <2 and S22 of the 37th General Assembly; that Chapters I and 
$43 of the Sith Generel Assembly; that Chapters 1 and $54 of the 95th 
General Agssembiy; that Chapters 1 and $74 of the 200th General 
Assembly; that Chapters 235 and 574 of the 1O0lst Ganersal Assembly; that 
Chapters &2 anc €91. of the i02nd General Assembly; that Chapters 1 and 
437 of the i0Grd Generel Assemoly; that Chaptere 1 and SO7 of the 104th 
Generel kesembiy; that Chapters 1 and 607 of the i05th General 

sgembly; that Chapters 2 and €24 of the i0¢th General Assembly; that 

Chapters 41 and S52 of the 197th General Assembly; Chapters 1 and 536 

Assembly; that Chapters 27 and 569 of the 1LOSth 

thet Chapters 30 and 556 of the iLOth General 
x 


Assembly; that Chapters 1 and $18 of the Lilith General Assembly; and 
that Chapter 33 of the iLigth General Assembly cf the State of 
Tennessee, ell ef which are incerperated in this and the companion 
volumes, are true and coxrect copies of the originals an file in my 
effice and heave been transmitted to the Tennessee Code Commission fer 


publication . 


IN WITNESS WHEREOF, 2 have hereunto affixed my signature and the 
Great Seal of the State of Tennessee at Nashville, on the 325th day of 
July, 2021. 





Preface 


This supplement contains the official version of material supplementing the 
Tennessee Code Annotated, Official Edition, as previously enacted, and new 
and amendatory laws of a general and permanent nature enacted in the 2021 
First Extraordinary Session and the 2021 Regular Session of the 112th 
General Assembly. It was prepared by the editorial staff of the publisher with 
the assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary 
for the Tennessee Code Commission. 

Information about the Code and suggestions for its use may be found in the 
User’s Guide, a version of which appears in each volume. 

Please note: (1) Tennessee Code Annotated section designations assigned to 
2021 acts by the General Assembly may have been changed by the Tennessee 
Code Commission pursuant to § 1-1-108; and (2) under Tenn. Const., art. II, 
§ 24, laws requiring the expenditure of state funds may be null and void 
unless first-year funding is approved in the year in which the law is passed. 

This supplement contains annotations to Supreme Court decisions posted to 
Lexis Advance through April 15, 2021. Annotations are taken from decisions or 
articles that appear in the following traditional sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our Internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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TENNESSEE CODE ANNOTATED 


TITLE 24 
EVIDENCE AND WITNESSES 


Chapter 


1. Witnesses and Privileged Communications. 


Part 2. Privileged Communications 
2. Attendance of Witnesses. 
7. Admissibility of Evidence. 
9. Depositions. 

Part 1. General Provisions 


CHAPTER 1 
WITNESSES AND PRIVILEGED COMMUNICATIONS 


Part 2. Privileged Communications 


Section 


24-1-204. Communications during crisis intervention. 


PART 2 
PRIVILEGED COMMUNICATIONS 


24-1-203. Transactions with decedent or ward — Dead man’s statute. 


NOTES TO DECISIONS 


ANALYSIS 


14. Evidence Admissible. 

19. —Persons Not Parties as Witnesses — 
Examples. 

38. Evidence Inadmissible. 


14. Evidence Admissible. 


19. —Persons Not Parties as Witnesses — 
Examples. 

Affidavits of a notary public and a decedent’s 
sister-in-law were not barred by the Dead 
Man’s Statute because neither of those affiants 
was a party to the case. Rhody v. Rhody, — 
S.W.3d —, 2020 Tenn. App. LEXIS 169 (Tenn. 
Ct. App. Apr. 16, 2020). 


38. Evidence Inadmissible. 

Dead man’s statute was applicable, and the 
trial court did not err in excluding the evidence 
proffered by the decedent’s daughter because 
the complaint was filed by an administrator to 
recoup certain assets of the decedent’s estate; 
the trial court’s judgment in such an action 
would have a direct impact on the value of the 
decedent’s estate. Bottorff v. Sears, — S.W.3d 
—, 2018 Tenn. App. LEXIS 430 (Tenn. Ct. App. 
July 25, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 764 (Tenn. Dec. 6, 2018), 
cert. denied, 204 L. Ed. 2d 1145, 139 S. Ct. 
2759, — U.S. —, 2019 U.S. LEXIS 4286 (U.S. 
June 24, 2019). 


24-1-204. Communications during crisis intervention. 


(a) As used in this section: 
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(1) “Crisis intervention” means a session at which crisis response services 
are rendered by a critical incident stress management team member or 
leader prior to, during, or after a crisis or disaster; 

(2) “Crisis response services” means consultation, risk assessment, pre- 
vention interventions, referral, and crisis intervention services provided by 
a critical incident stress management team to individuals affected by crisis 
or disaster; 

(3) “Critical incident stress management team member or team leader,” 
referred to also as “team member,” or “team leader,” means an individual 
specially trained to provide crisis response services as a member or leader of 
an organized community or local crisis response team that holds member- 
ship in a registered critical incident stress management team; 

(4) “Registered team” means a team formally registered with a recognized 
training agency. A recognized training agency shall include the International 
Critical Incident Stress Foundation, the National Organization for Victim 
Assistance, the American Red Cross, the Tennessee Public Safety Network 
and other such organizations; 

(5) “Training session” means a session providing crisis response training 
by a qualified trained trainer utilizing the standards established by the 
accrediting agencies set out in subdivision (a)(4); and 

(6) “Volunteer” means a person who serves and receives no remuneration 
for services except reimbursement for actual expenses. 

(b) All communications between a team member or team leader providing, 
and a group participant or person participating in, a crisis intervention shall 
be considered confidential and no such person shall be required to disclose any 
such communication unless otherwise required by law or rule of court. 

(c) Except as provided under subsection (d), no person, whether a team 
member, team leader or group participant, providing or participating in a crisis 
intervention shall be required to testify or divulge any information obtained 
solely through such crisis intervention. 

(d) The testimonial privilege established under subsection (c) shall not 
apply if any of the following are true: 

(1) The communication indicates the existence of a danger to the indi- 
vidual who receives crisis response services or to any other person or 
persons; 

(2) The communication indicates the existence of past or present child 
abuse or neglect of the individual, abuse of an adult as defined in title 71, 
chapter 6 or family violence as defined in title 71, chapter 6, part 2; 

(3) The communication indicates the existence of past or present acts 
constituting an intentional tort or crime; provided, that the applicable 
statute of limitation has not expired on the act indicated; or 

(4) All parties involved in the crisis intervention, including the individual 
or individuals who received crisis response services, expressly waive the 
privilege and consent to the testimony. 


History. Amendments. 
Acts 2009, ch. 332, § 1; 2010, ch. 618, § 1; The 2021 amendment inserted “prior to,” and 
2021, ch: 245,.$. 1: a comma following “during” in the definition of 


>. 
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“crisis intervention”; and inserted “prevention 
interventions,” in the definition of “crisis re- 
sponse services.” 


24-1-208 


Effective Dates. 
Acts 2021, ch. 245, § 2. July 1, 2021. 


24-1-207. Communications between psychiatrist and patient. 


NOTES TO DECISIONS 


2. Mental Condition in Issue. 

Trial court did not abuse its discretion by 
denying an ex-husband’s motion for a mistrial 
because the ex-husband received relevant in- 
formation from his witness, the psychiatrist 
who had his ex-wife as a patient, and he could 


not force the witness to testify about privileged 
information; even without the privileged infor- 
mation, the witness provided information rel- 
evant to the case. Trigg v. Church, — S.W.3d —, 
2018 Tenn. App. LEXIS 380 (Tenn. Ct. App. 
July 2, 2018). 


24-1-208. Persons gathering information for publication or broadcast 


— Disclosure. 


NOTES TO DECISIONS 


ANALYSIS 
ih Scope. 
6. Appeal. 
q. Exception. 
1. Scope. 


Trial court erred in granting the public fig- 
ure’s motion to compel based upon T.C.A. § 24- 
1-208(b) where it had interpreted the exemp- 
tion in a way that swallowed up the protection 
that T.C.A. § 24-1-208(a) provided to media 
defendants whenever disclosure of a source was 
sought. Funk v. Scripps Media, Inc., — S.W.3d 
—, 2017 Tenn. App. LEXIS 779 (Tenn. Ct. App. 
Nov. 30, 2017), affd, 570 S.W.3d 205, 2019 
Tenn. LEXIS 101 (Tenn. Mar. 138, 2019). 

T.C.A. § 24-1-208(b) allows a media defen- 
dant to assert the fair report privilege while 
also subjecting to disclosure only the sources 
the media defendant identifies as the basis for 
the story. In other words, once a news gatherer 
asserts the fair report privilege, the protections 
of T.C.A. § 24-1-208(a) of the Shield Law come 
into play to protect sources. To the extent that 
under the fair report privilege the news gath- 
erer must indicate the source of the news re- 
port, that source loses its protected status un- 
der § 24-1-208(b) of the Shield Law and must 
be disclosed. If the source of any allegedly 
defamatory information is one or more docu- 
ments, the document(s) must be produced to 
the claimant. Funk v. Scripps Media, Inc., — 
S.W.3d —, 2017 Tenn. App. LEXIS 779 (Tenn. 
Ct. App. Nov. 30, 2017), affd, 570 S.W.3d 205, 
2019 Tenn. LEXIS 101 (Tenn. Mar. 13, 2019). 

Other than the person or document(s) the 
news gatherer identifies as the source(s) of his 
or her publication or broadcast, T.C.A. § 24-1- 
208(a) of the Shield Law protects the news 
gatherer from having to produce any other 


information or documents from his or her in- 
vestigative files. Funk v. Scripps Media, Inc., — 
S.W.3d —, 2017 Tenn. App. LEXIS 779 (Tenn. 
Ct. App. Nov. 30, 2017), affd, 570 S.W.3d 205, 
2019 Tenn. LEXIS 101 (Tenn. Mar. 13, 2019). 


6. Appeal. 

Supreme court considered the substance of 
the questions presented concerning the excep- 
tion to the news media shield law because the 
issue remained unresolved since the trial court 
had not yet ruled on the media’s motion for 
summary judgment; in the absence of any rul- 
ing by the trial court, due to the district attor- 
ney’s status as a public official, actual malice 
remained relevant, and the district attorney’s 
request for discovery of information regarding 
actual malice was ripe for resolution. Funk v. 
Scripps Media, Inc., 570 S.W.3d 205, 2019 
Tenn. LEXIS 101 (Tenn. Mar. 13, 2019). 


7. Exception. 

Fair report privilege is a defense based upon 
the source of the allegedly defamatory informa- 
tion, and as such, the assertion of this defense 
triggers the exception to the news media shield 
law; the statute uses “source” in a broad man- 
ner that includes official actions or proceedings. 
Funk v. Scripps Media, Inc., 570 S.W.3d 205, 
2019 Tenn. LEXIS 101 (Tenn. Mar. 13, 2019). 

Trial court erred by granting a district attor- 
ney’s motion to compel because the fair report 
privilege was a defense that rendered the 
source of the alleged defamatory statements 
unprotected by the news media shield law; the 
media disclosed the circumstances of the judi- 
cial proceeding where the allegedly defamatory 
statements originated, and thus, the trial court 
could not order them to disclose the informa- 
tion obtained from sources unless the district 
attorney satisfied the three-party test. Funk v. 


24-1-209 


Scripps Media, Inc., 570 S.W.3d 205, 2019 
Tenn. LEXIS 101 (Tenn. Mar. 13, 2019). 
Assertion of the fair report privilege will 
necessarily entail disclosure of the media de- 
fendant’s source of information; this is because 
a media defendant asserting the privilege must 


show that the allegedly defamatory informa-. 


tion is a fair and accurate report of official 
actions or proceedings, and therefore, the me- 
dia defendant must disclose the source of the 
allegedly defamatory information. Funk v. 
Scripps Media, Inc., 570 S.W.3d 205, 2019 
Tenn. LEXIS 101 (Tenn. Mar. 13, 2019). 
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Source is the means by which a reporter 
obtains information, but information is what 
the reporter learned from the interview or the 
document; thus, the exception to the news me- 
dia shield law allows a court to compel disclo- 
sure of the source of a media defendant’s infor- 
mation, how media defendants know 
something; it does not authorize a court to 
compel media defendants to disclose the infor- 
mation the source provided. Funk v. Scripps 
Media, Inc., 570 S.W.3d 205, 2019 Tenn. LEXIS 
101 (Tenn. Mar. 18, 2019). 


24-1-209. Communication between attorney and private detective 


privileged. 


NOTES TO DECISIONS 


1. Waiver. 

Defendant waived any claim of investigative 
privilege by sharing the investigator’s report 
with the State. State v. Sanders, — S.W.3d —, 


2018 Tenn. Crim. App. LEXIS 585 (Tenn. Crim. 
App. Aug. 6, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 675 (Tenn. Nov. 14, 2018). 


CHAPTER 2 
ATTENDANCE OF WITNESSES 


Section 


24-2-109. Educator as witness in domestic dispute matter. 


24-2-109. Educator as witness in domestic dispute matter. 


(a) As used in this section, “educator” means any person who is currently 

employed at any public or private elementary or secondary school in this state: 
(1) As a teacher with an active teaching license; or 
(2) As a school counselor. 

(b) Notwithstanding any other law, a court shall not require an educator to 
be a witness in any civil hearing, deposition, mediation, arbitration, trial, or 
other similar proceeding involving a domestic dispute matter, including, but 
not limited to, domestic abuse, as defined by § 36-3-601, divorce, parentage, or 
child custody, if the educator is not a named party and the educator’s 
attendance would require the educator to be absent from teaching, counseling, 
or supervisory duties in a school, unless the court determines that the 
educator’s attendance is necessary to ensure fairness in the hearing, media- 
tion, arbitration, trial, or other similar matter. 


Effective Dates. 
Acts 2018, ch. 747, § 2. April 18, 2018. 


History. 
Acts 2018, ch. 747, § 1. 


“oe 
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24-5-107 


CHAPTER 4 
COMPENSATION OF WITNESSES 


24-4-101. Basic per diem and mileage. 


Attorney General Opinions. 

Tennessee law does not provide for the pay- 
ment of any witness fees or compensation other 
than what is specified in T.C.A. §§ 24-4-101 
through 107. And that statute provides a per 
diem for witness attendance, but does not per- 
mit a state or local government employee or 


government employer to charge the party com- 
pelling the witness testimony of a government 
employee any fee—such as a fee representing 
wages or salary for the time spent attending 
the trial—over and above the statutory per 
diem. OAG 17-14, 2017 Tenn. AG LEXIS 14 
(2/24/2017). 


CHAPTER 5 
PRESUMPTIONS 


24-5-105. Instruments offered by defendant. 


NOTES TO DECISIONS 


2. Presumption of Signature. 

In light of the statutory presumption, there 
was no dispute of fact concerning the execution 
of the indemnity agreement by appellees, who 


24-5-107. Sworn accounts. 


never denied their signatures under oath. 
Lexon Ins. Co. v. Windhaven Shores, Inc., 601 
S.W.3d 332, 2019 Tenn. App. LEXIS 420 (Tenn. 
Ct. App. Aug. 27, 2019). 


NOTES TO DECISIONS 


ANALYSIS 


a Tort Claims Not Covered. 
9. Denial Under Oath. 


2. Tort Claims Not Covered. 

Statute is not meant to provide an alterna- 
tive theory of liability to traditional tort or 
contract actions, and thus the statute does not 
create a separate cause of action, but rather 
establishes a procedure by which a plaintiff 
may pursue a cause of action; appellant’s un- 
derlying cause of unjust enrichment was pre- 
empted by the Airline Deregulation Act, and 
thus appellant could not recover by asserting 
action on a sworn account as a separate cause 
of action. Phi Air Med., LLC v. Corizon, Inc., — 
S.W.3d —, 2021 Tenn. App. LEXIS 85 (Tenn. Ct. 
App. Mar. 8, 2021). 


9. Denial Under Oath. 
Appellant entered a general denial with her 
answer that was accepted by the trial court and 


was effective insofar as the trial court recog- 
nized her denial of the debt’s validity, but she 
did not, however, assert a timely affirmative 
defense, and thus the trial court did not err by 
determining that appellant had waived any 
affirmative defense, including an assertion that 
the money transfers were gifts, by failing to 
plead it in her answer. Mclaughlin v. McLaugh- 
lin, — S.W.3d —, 2019 Tenn. App. LEXIS 521 
(Tenn. Ct. App. Oct. 28, 2019). 

Proceeding set forth in § 24-5-107(b) allow- 
ing for an oral denial of the account under oath 
and asserting any defense or objection does not 
come into play unless the defendant has not 
filed a sworn denial. Mclaughlin v. McLaughlin, 
— §.W.3d —, 2019 Tenn. App. LEXIS 521 
(Tenn. Ct. App. Oct. 28, 2019). 


24-5-111 


24-5-111. Negligence of bailee. 
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NOTES TO DECISIONS 


2. Prima Facie Case. 

Because there was not a full transfer of the 
estate sale property from appellee to appellant, 
appellant did not obtain sole custody and con- 


trol of the property and a bailment, without 
contract, was not created. Acuff v. Baker, — 
S.W.3d —, 2019 Tenn. App. LEXIS 22 (Tenn. Ct. 
App. Jan. 16, 2019). 


24-5-113. Medical, hospital or doctor bills — Prima facie evidence of 
necessity and reasonableness. 


NOTES TO DECISIONS 


2. Miscellaneous. 

T.C.A. § 24-5-113 indicates that introduction 
into evidence of a personal injury plaintiffs full, 
undiscounted medical bills can create a pre- 
sumption of the reasonableness of those 
amounts when certain criteria are met; to now 


are inadmissible because they are unreason- 
able as a matter of law would conflict with the 
statutory process for obtaining a legal pre- 
sumption of reasonableness under the statute. 
Dedmon v. Steelman, 535 S.W.3d 431, 2017 


i : ; Tenn. LEXIS 720 (Tenn. Nov. 17, 2017). 
hold that the full, undiscounted medical bills 


CHAPTER 7 
ADMISSIBILITY OF EVIDENCE 


Section 

24-7-101. Child’s out-of-court, non-testimonial statement. 

24-7-102. Use of statement of party given in student disciplinary proceeding concerning sexual 
misconduct — No right of party to be represented at public expense — Adoption of 
rules of evidence. 

24-7-103 — 24-7-105. [Reserved.] 

24-7-112. Tests to determine parentage — Admissibility in evidence — Costs. 


24-7-101. Child’s out-of-court, non-testimonial statement. 


(a) An out-of-court, non-testimonial statement made by a child who is under 
twelve (12) years of age at the time of a criminal trial describing any sexual act 
performed by, with, or on the child or describing any act of physical violence 
directed against the child shall not be excluded from evidence at the criminal 
trial as hearsay if all of the following apply: 

(1) The court finds that the totality of the circumstances surrounding the 
making of the statement provides particularized guarantees of trustworthi- 
ness that make the statement at least as reliable as statements admitted 
pursuant to Rules 803 and 804 of the Tennessee Rules of Evidence. The 
circumstances shall establish that the child was particularly likely to be 
telling the truth when the statement was made and that the test of 
cross-examination would add little to the reliability of the statement. In 
making a determination of the reliability of the statement, the court shall 
consider all of the circumstances surrounding the making of the statement, 
including, but not limited to, the spontaneity, internal consistency of the 
statement, mental state of the child, child’s motive or lack of motive to 
fabricate, child’s use of terminology unexpected of a child of similar age, 
means by which the statement was elicited, and lapse of time between the 


a 
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act and the statement. In making this determination, the court shall not 
consider whether independent proof exists of the sexual act or act of physical 
violence; 

(2) The child’s testimony is not reasonably obtainable by the proponent of 
the statement; 

(3) Independent proof exists of the sexual act or act of physical violence; 
and 

(4) At least ten (10) days before the trial or hearing, a proponent of the 
statement has notified all other parties in writing of the content of the 
statement, the time and place at which the statement was made, the identity 
of the witness who is to testify about the statement, and the circumstances 
surrounding the statement that are claimed to indicate trustworthiness of 
the statement. 

(b) The child’s testimony is not reasonably obtainable by the proponent of 
the statement under subdivision (a)(2) only if: 

(1) The child refuses to testify concerning the subject matter of the 
statement or claims a lack of memory of the subject matter of the statement 
after a person trusted by the child, in the presence of the court, urges the 
child to both describe the acts described by the statement and to testify; 

(2) The court finds that: 

(A) The child is absent from the trial or hearing; 

(B) The proponent of the statement has been unable to procure the 
child’s attendance or testimony by process or other reasonable means 
despite a good faith effort to do so; and 

(C) It is probable that the proponent would be unable to procure the 
child’s testimony or attendance if the trial or hearing were delayed for a 
reasonable time; or 
(3) The court finds that: 

(A) The child is unable to testify at the trial or hearing because of death 
or then-existing physical or mental illness or infirmity; and 

(B) The illness or infirmity would not improve sufficiently to permit the 
child to testify if the trial or hearing were delayed for a reasonable time. 

(c) The proponent of the statement fails to establish that the child’s 
testimony or attendance is not reasonably obtainable under subdivision (a)(2) 
if the child’s refusal, claim of lack of memory, inability, or absence is due to the 
procurement or wrongdoing of the proponent of the statement for the purpose 
of preventing the child from attending or testifying. 

(d) The court shall make the findings required by this section on the basis of 
a hearing conducted outside the presence of the jury and shall make findings 
of fact on the record, as to the bases for the court’s ruling. 

(e) Nothing in this section shall affect the admissibility of evidence admitted 
under § 24-7-117 or § 24-7-120. 


History. which enacted this section, shall apply to of- 
Acts 2018, ch. 708, § 1. fenses committed on or after July 1, 2018. 
Compiler’s Notes. Effective Dates. 


Acts 2018, ch. 708, § 2 provided that the act, Acts 2018, ch. 708, § 2. July 1, 2018. 
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24-7-102. Use of statement of party given in student disciplinary 
proceeding concerning sexual misconduct — No right of 
party to be represented at public expense — Adoption of 
rules of evidence. 


(a) A written or oral statement of a party given in a student disciplinary 
proceeding concerning sexual misconduct must not be admissible in any civil 
or criminal trial, hearing, or proceeding for any purpose or be used for 
impeachment without the informed and written consent of the party if the 
statement was made in a student disciplinary proceeding in which the party 
did not have the active assistance of counsel. 

(b) This section does not create a right for a party to be represented at the 
expense of the public, including a public institution of higher education. 

(c) This section does not require a public institution of higher education to 
adopt formal rules of evidence in student disciplinary proceedings that are not 
a contested case under the Uniform Administrative Procedures Act, compiled 
in title 4, chapter 5. 

(d) As used in this section: 

(1) “Active assistance of counsel” means the right to be represented by a 
licensed attorney who is allowed to fully participate in the student disciplin- 
ary proceeding or an appeal of a result of a student disciplinary proceeding; 

(2) “Civil or criminal trial, hearing, or proceeding” does not include any 
type of civil action, counterclaim, cross-claim, or third-party complaint 
initiated by or against a public institution of higher education; 

(3) “Fully participate” means being allowed to engage in the following 
conduct in a student disciplinary proceeding on behalf of a party: 

(A) Make arguments to the hearing officer, including opening and 
closing arguments during a hearing and arguments on procedural and 
evidentiary issues; and 

(B) Examine and cross-examine witnesses, directly or indirectly, if live 
witness testimony is presented; 

(4) “Hearing officer” means: 

(A) A hearing officer, hearing panel, or hearing board in a student 
disciplinary proceeding other than a contested case conducted under the 
Uniform Administrative Procedures Act; or 

(B) An administrative law judge or hearing officer under the contested 
case provisions of the Uniform Administrative Procedures Act; 

(5) “Party” means: 

(A) A student accused of sexual misconduct; or 

(B) A victim of sexual misconduct; 

(6) “Sexual misconduct” means a violation of a public higher education 
institution’s disciplinary policies concerning sexual assault, dating violence, 
domestic violence, or stalking; and 

(7) “Student disciplinary proceeding” means a hearing, proceeding, or any 
other non-law enforcement process, other than an investigation, that is used 
by a public higher education institution to determine whether sexual 
misconduct occurred or to impose a sanction with respect to sexual miscon- 
duct. 
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History. 
Acts 2018, ch. 980, § 4. 


Compiler’s Notes. 

Acts 2018, ch. 980, § 1 provided that the act, 
which enacted this section, shall be known 
and may be cited as the “Student Due Process 
Protection Act.” 

Acts 2018, ch. 980, § 14 provided that public 
institutions of higher education may imple- 
ment this part by promulgating emergency 


24-7-103 — 24-7-105. [Reserved.] 


24-7-112 


rules pursuant to the Uniform Administrative 
Procedures Act, compiled in Title 4, Chapter 5. 

Acts 2018, ch. 980, § 15 provided that the 
act, which amended this section, shall apply 
to all contested cases that are requested on or 
after July 1, 2018. 


Effective Dates. 

Acts 2018, ch. 980, § 15. July 1, 2018; pro- 
vided that for purposes of promulgating rules, 
the act took effect May 21, 2018. 


24-7-112. Tests to determine parentage — Admissibility in evidence — 


Costs. 


(a)(1)(A) In any contested paternity case, unless the individual is found to 


have good cause under § 654(29) of the Social Security Act (42 U.S.C. 
§ 654(29)), the court, or the department of human services in Title IV-D 
child support cases, shall order the parties and the child to submit to 
genetic tests to determine the child’s parentage upon the request of any 
party if the request is supported by an affidavit of the party making the 
request: 

(i) and such affidavit: Alleges paternity, and sets forth facts establish- 
ing a reasonable possibility of the requisite sexual contact between the 
parties; or 

(ii) Denies paternity, and sets forth facts establishing a reasonable 
possibility of the nonexistence of sexual contact between the parties; 

(iii) and such affidavit: Denies paternity. 

(B) In addition, upon the court’s own motion, at such times as it deems 
equitable, or by administrative order by the department of human services 
in Title IV-D child support cases, tests and comparisons pursuant to this 
section shall be ordered; or 

(C) In any case, except terminations of parental rights or adoptions 
under title 36 or title 37, in which the paternity of a child is at issue and 
the question of parentage arises, and an agreed order or divorce decree has 
been entered finding that an individual is not the parent of the child, the 
finding shall not be entitled to preclusive effect unless the finding was 
based upon scientific tests to determine parentage which excluded the 
individual from parentage of the child in question. 

(2) During any other civil or criminal proceeding in which the question of 


parentage arises, upon the motion of either party or on the court’s own 
motion, the court shall at such time as it deems equitable order all necessary 
parties to submit to any tests and comparisons which have been developed 
and adapted for purposes of establishing or disproving parentage. 

(3) In any civil or criminal proceedings pursuant to this section, the tests 
ordered shall be conducted by an accredited laboratory. In the case of genetic 
tests, and at such time as the secretary of health and human services 
designates accreditation entities which acknowledge the reliability of types 
of genetic tests used in the establishment of paternity, such genetic tests 
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shall be of the type which are generally acknowledged as reliable by 
accreditation entities designated by the secretary, and the genetic tests shall 
be performed by a laboratory approved by such a designated accreditation 
entity. 

(4) The results of such tests and comparisons which are ordered pursuant 
to this section, including the statistical likelihood of the alleged parent’s 
parentage, if available, may be admitted into evidence as provided in 
subsection (b). 

(b) Upon receiving the results of the tests and comparisons conducted 
pursuant to subsection (a), the court shall proceed as follows: 

(1)(A) Either party may request an additional parentage test upon the 
advanced payment of the costs of the additional parentage test. If the 
additional tests are requested by the department of human services, its 
contractors or any state agency, the costs of such additional tests shall be 
paid for upon being billed for such by the testing agent and may be 
recovered by those entities in any parentage proceeding from the person 
established as parent of the child; 

(B)G) If the results of the first test exclude paternity and the second test 

also exclude paternity, or, if the initial test results are negative on the 

issue of paternity establishment and no second test is requested, this 
shall be conclusive evidence of nonpaternity and the action shall be 
dismissed; 

(ii) If the results of the first test establish paternity and the second 
test again establishes a positive statistical probability of parentage as 
described in subdivision (b)(2)(B) or (C), the positive test results with 
the greater positive probability of parentage shall be definitive for 
purposes of the application of the appropriate evidentiary standards 
relative to the presumptions and the defenses available in subdivision 
(b)(2); 

(iii) If the results of the second test are different from the first test in 
their outcome relative to the exclusion or establishment of paternity, the 
court, or the department in appropriate cases, may order a third test, or 
the court may make a determination between the accuracy of the 
previous two (2) tests for purposes of determining paternity; 

(C) The results of any tests which may exclude a person as the father 

shall not preclude the initiation of a new paternity action involving 
another putative father or by a putative father against a mother to 
establish his paternity; 
(2)(A) In any proceeding where the paternity of an individual is at issue, 
the written report of blood, genetic, or DNA test results by the testing 
agent concerning the paternity is admissible without the need for any 
foundation testimony or other proof of the authenticity or accuracy of the 
test unless a written objection is filed with the court and served upon all 
parties thirty (30) days prior to the date of the hearing. For purposes of 
this section, service shall be deemed made upon the date of mailing; 

(B) A rebuttable presumption of the paternity of an individual is 
established by blood, genetic, or DNA testing showing a statistical prob- 
ability of paternity of that individual at ninety-five percent (95%) or 
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greater. In such event, the case shall be tried before the court without a 
jury regarding the issue of paternity without the evidentiary limitations of 
subdivision (b)(2)(C); 

(C) When the results of blood, genetic or DNA tests show a statistical 
probability that a man is the father of the child in question by a statistical 
probability of ninety-nine percent (99%) or greater, the putative father 
may only attempt to rebut his paternity of the child by filing a motion with 
the tribunal and establishing upon clear and convincing evidence one (1) 
or more of only the following circumstances: 

(i) The putative father had undergone a medical sterilization proce- 
dure prior to the probable period of conception, or other medical 
evidence demonstrates that he was medically incapable of conceiving a 
child during the probable period of conception; 

(ii) That the putative father had no access to the child’s mother 
during the probable period of conception; 

(iii) That the putative father has, or had, an identical twin who had 
sexual relations with the child’s mother during the probable period of 
conception; or 

(iv) The putative father presents evidence in the form of an affidavit 
that another man has engaged in sexual relations with the mother of the 
child in question during the period of probable conception. In this case, 
the court shall order genetic testing of that other man in conformity with 
this section. The results of that genetic test must indicate that the other 
man has a statistical probability of paternity of ninety-five (95%) or 
greater to establish an effective defense pursuant to this subdivision; 
(D)(a) If, after test results showing a statistical probability of ninety-nine 
percent (99%) or greater, the putative father is able to show by clear and 
convincing evidence to the court that one (1) of the enumerated defenses 
in subdivision (b)(2)(C) is present, the matter shall be set for trial before 
the court without a jury; 

(ii) If the putative father does not raise one (1) of the enumerated 
defenses in subdivision (b)(2)(C) or does not establish by clear and 
convincing evidence that one (1) of the enumerated defenses in subdi- 
vision (b)(2)(C) is present after test results showing a statistical prob- 
ability of paternity of ninety-nine percent (99%) or greater, the court 
shall, upon motion by the other party, establish that individual as the 
father of the child in question, and shall order child support as required 
by title 36, chapter 5; 

(KE) An affidavit documenting the chain of custody of any specimen used 
in any test pursuant to this section is admissible to establish the chain of 
custody; 

(3) All costs relative to the tests and comparisons under this section shall 
be paid initially by the party requesting such tests with the final allocation 
of costs awaiting the outcome of the proceedings, at which time the court 
shall determine the proper allocation of costs. Costs for initial tests re- 
quested by the department of human services or its contractors or any other 
state agency shall be paid by those entities with the costs to be recovered in 
any parentage proceeding from the person established as parent of the child. 


24-7-113 


History. 

Acts 1957, ch. 30, § 1; T.C.A., § 24-716; Acts 
1983, ch. 459, § 1; 1991, ch. 268, § 1; 1994, ch. 
988, §§ 2-4; 1997, ch. 551, §§ 48, 44; 2000, ch. 
922) '§.A. 
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Compiler’s Notes. 
This section is set out in the supplement in 
order to insert “percent” following “ninety-nine” 


in (b)(2)(D)Gii) and (b)(2)(C). 


NOTES TO DECISIONS 


7. Conclusive Presumption of Paternity. 

Although the juvenile court erred in taking 
judicial notice of a paternity test report previ- 
ously entered as an exhibit in proceedings be- 
fore a magistrate, the error was harmless be- 
cause the mother’s copy of the report was 
admissible; because the report showed a statis- 
tical probability of paternity of ninety-nine per- 


cent or greater, the putative father had an 
extremely high burden of proof to rebut the 
statutory presumption of paternity, but he 
failed to meet that burden. In re Michael J., — 
S.W.3d —, 2018 Tenn. App. LEXIS 52 (Tenn. Ct. 
App. Jan. 31, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 303 (Tenn. May 16, 
2018). 


24-7-113. Voluntary acknowledgment of paternity. 


NOTES TO DECISIONS 


ANALYSIS 


2) Contested Voluntary Acknowledgements 
of Paternity. 
3. Standing to Sue for Visitation Rights. 
2. Contested Voluntary Acknowledge- 
ments of Paternity. 

Although a legal parent, who was not the 
biological father of a child, claimed that the 
voluntary acknowledgment of paternity (VAP) 
for the child which the legal parent signed 
should have been rescinded due to a material 
mistake of fact in that the legal parent did not 
appreciate the consequences of signing the VAP, 
the VAP was not rescinded within 60 days of its 
completion and submission and the legal par- 


ent failed to prove the existence of a material 
mistake of fact that would have warranted 
rescission of the VAP. Accordingly, the legal 
parent was properly ordered to pay child sup- 
port. State ex rel. Kimberly C. v. Gordon S., — 
S.W.3d —, 2020 Tenn. App. LEXIS 541 (Tenn. 
Ct. App. Nov. 30, 2020). 


3. Standing to Sue for Visitation Rights. 
Although the voluntary acknowledgement of 
paternity signed by the mother and the father 
alone did not vest custody rights or visitation 
rights upon the legal father, it did vest the 
father with standing to sue for those rights. 
Baxter v. Rowan, — S.W.3d —, 2020 Tenn. App. 
LEXIS 569 (Tenn. Ct. App. Dec. 15, 2020). 


24-7-118. DNA analysis — Admissibility in evidence. 


NOTES TO DECISIONS 


1. In General. 

Trial court did not abuse its discretion in 
determining that DNA evidence was admissible 
and that defendant’s recourse was to challenge 
the evidence at trial because under the plain 
terms of the statute, the DNA evidence was 
admissible without a prior hearing on its reli- 
ability; a forensic DNA analyst testified the 


testing was a type of DNA testing, and she 
compared DNA from the Y chromosomes recov- 
ered from a swab to DNA from the Y chromo- 
somes recovered from the specimen obtained 
from defendant. State v. Reed, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 22 (Tenn. Crim. 
App. Jan. 16, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 288 (Tenn. Aug. 6, 2020). 


24-7-120. Child’s testimony—Closed circuit television. 


NOTES TO DECISIONS 


1. Child’s Testimony Properly Permitted. 

Trial court did not err by allowing the son of 
the victim and defendant to testify by closed 
circuit television because the trial court accred- 


ited the son’s therapist’s testimony that the son 
would “shut down” when scared or anxious and 
that he still exhibited fear and anxiety of de- 
fendant. The trial court also accredited the 
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victim’s testimony that the son was afraid to 
testify, and the trial court found that the son 
was traumatized and would be traumatized in 
a courtroom setting with defendant present, 
and that the emotional distress to the son 
would be substantial and that he would likely 


24-7-122. Medical records. 


24-7-123 


not be able to testify with defendant in the 
courtroom. State v. Olivera, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 447 (Tenn. Crim. App. 
July 26, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 580 (Tenn. Dec. 5, 2019). 


NOTES TO DECISIONS 


1. Compliance. 

Trial court erred in a motor vehicle accident 
case by excluding the accident victim’s prior 
medical records from a medical group and a 
medical center because the jury was never able 
to see the victim’s medical records from before 
the accident and consider the earlier diagnosis 
of the victim’s prior injuries and whether the 


victim’s medical condition predated the acci- 
dent. The error was not harmless because the 
error prejudiced the judicial process and more 
probably than not affected the jury’s verdict in 
the case. Goodwin v. Hanebis, — S.W.3d —, 
2018 Tenn. App. LEXIS 510 (Tenn. Ct. App. 
Aug. 29, 2018). 


24-7-123. Admission of video recording of interview of child describ- 


ing sexual conduct. 


NOTES TO DECISIONS 


ANALYSIS 


Admissibility. 
Qualifications. 

Right to Confrontation. 
Compliance. 


suhag ie 


1. Admissibility. 

In a case in which defendant was convicted of 
aggravated sexual battery, the victim’s forensic 
interview was properly admitted as the statu- 
tory requirements were met because the victim 
testified under oath that the video was a true 
and correct recording of the events, and he was 
subjected to cross-examination by defense 
counsel; the forensic interviewer testified, and 
the trial court determined that she met the 
requirements of this statute; and the trial court 
determined that the video recording had par- 
ticularized guarantees of trustworthiness. 
State v. Alvarado, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 548 (Tenn. Crim. App. June 
27, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 677 (Tenn. Oct. 4, 2017). 

In a case in which defendant was convicted of 
aggravated sexual battery, even if the state- 
ments challenged by defendant were improp- 
erly admitted, any error was harmless as none 
of the statements in the video recording of the 
victim’s forensic interview were so prejudicial 
that they more probably than not affected the 
jury’s decision making because, although the 
victim talked about other behavior by defen- 
dant, such behavior did not involve children, 
and the victim stated that he was unsure if the 
allegations involving others were true; men 


spending time with other men had no inherent 
negative sexual connotation; and the other 
statements by the interviewer were simply 
statements of empathy. State v. Alvarado, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 548 
(Tenn. Crim. App. June 27, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 677 
(Tenn. Oct. 4, 2017). 

Even though the trial court erred by admit- 
ting the forensic interview, because the forensic 
interviewer held a business degree, which did 
not sufficiently align with the educational focus 
of the other listed degrees, the error was harm- 
less because the State provided overwhelming 
evidence, including the victim’s testimony, suf- 
ficient to support defendant’s convictions. State 
v. Earhart, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 152 (Tenn. Crim. App. Feb. 27, 2018). 

Trial court properly admitted the video of a 
child’s forensic interview because prior to trial, 
it fully complied with the requirements of the 
statute, and the victim testified at trial and 
confirmed that the statements he provided in 
the video of the forensic interview were true. 
State v. Ray, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 263 (Tenn. Crim. App. Apr. 24, 
2019). 

Trial court did not err by admitting the 
recording of the child victim’s forensic inter- 
view because the victim authenticated the re- 
cording and was subject to cross-examination 
by defendant, the victim testified about the 
recording at trial, and defendant was provided 
an opportunity to cross-examine her about the 
statements in the recording and any inconsis- 
tencies. State v. Barnett, — S.W.3d —, 2019 


24-7-123 


Tenn. Crim. App. LEXIS 333 (Tenn. Crim. App. 
June 3, 2019). 

Although the victim testified she did not 
remember the forensic interview, the trial court 
did not abuse its discretion in admitting the 
video and accrediting the victim’s testimony 
that she recognized the interview and was 
telling the truth when she answered the ques- 
tions on the video because 'the victim had re- 
viewed the video and recognized herself in it. 
State v. Blackwell, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 353 (Tenn. Crim. App. June 
13, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 334 (Tenn. June 5, 2020). 

Although the victim testified she did not 
remember the forensic interview, the trial court 
did not abuse its discretion in admitting the 
video and accrediting the victim’s testimony 
that she recognized the interview and was 
telling the truth when she answered the ques- 
tions on the video because the victim had re- 
viewed the video and recognized herself in it. 
State v. Blackwell, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 353 (Tenn. Crim. App. June 
13, 2019), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 334 (Tenn. June 5, 2020). 

Trial court did not abuse its discretion in 
finding the video of the forensic interview trust- 
worthy, and it was undisputed that the forensic 
interviewer met the requirements of the stat- 
ute; nothing on the video indicated that the 
victim made up her story or that she was 
coached, there were no alleged inconsistencies 
during the interview that would render it un- 
trustworthy, and the victim gave no sign of 
being intimidated by her surroundings during 
the interview. State v. Franklin, 585 S.W.3d 
431, 2019 Tenn. Crim. App. LEXIS 377 (Tenn. 
Crim. App. June 28, 2019). 

A videotaped forensic interview of an alleged 
minor sexual assault victim may be admitted 
as substantive evidence. State v. Gleason, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 78 
(Tenn. Crim. App. Feb. 10, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 350 
(Tenn. Aug. 10, 2020). 

Trial court did not abuse its discretion in 
admitting video recordings of a child sexual 
abuse victim’s forensic interviews with a foren- 
sic interviewer because the court conducted an 
appropriate analysis of their trustworthiness in 
which various witnesses offered testimony to 
establish how the recordings were made, the 
interviewer described the interviewer’s train- 
ing and education, the interviewer did not use 
any inappropriate leading questions, and the 
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court noted that the interviewer was one of the 
better interviewers the court had seen. State v. 
Rickard, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 67 (Tenn. Crim. App. Feb. 28, 2021). 


2. Qualifications. 

Trial court did not err in admitting the vic- 
tim’s forensic interview, as the interviewer's 
experience as a family advocate, forensic inter- 
viewer, and brain injury transition liaison for 
children qualified her. State v. Clymer, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 945 
(Tenn. Crim. App. Nov. 9, 2017), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 161 (Tenn. 
Mar. 14, 2018). 

Defendant’s objection to the interviewer's 
qualification was waived, plus he could not 
establish that a clear and unequivocal rule of 
law was breached; the interviewer testified that 
she met the three-year requirement by having 
been employed for one year as a forensic inter- 
viewer and having worked with the center on 
the various social work positions for seven 
years, and defense counsel had the opportunity 
to cross-examine her regarding which of the 
statutory fields her work experience fell into, 
yet he chose not to do so. State v. Haven, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 431 
(Tenn. Crim. App. June 19, 2020). 


3. Right to Confrontation. 

Defendant raised no complaint about being 
denied the right to confront the victim, and he 
did not request that the victim’s testimony and 
the video be stricken, and thus this issue was 
waived; in any event, there was no denial of 
defendant’s right to confront the victim, who 
answered every question asked by defendant on 
cross-examination, and defendant had the op- 
portunity to bring out such matters as witness 
bias. State v. Franklin, 585 S.W.3d 431, 2019 
Tenn. Crim. App. LEXIS 377 (Tenn. Crim. App. 
June 28, 2019). 


4. Compliance. 

While the statute required a protective order 
preventing disclosure or dissemination of vid- 
eos, preventing them from becoming public 
record, and required that they be sealed follow- 
ing the conclusion of the criminal proceedings, 
defendant’s contention that the trial court 
failed to comply with these requirements would 
not entitle him to relief on his conviction, nor 
would it remove the videos from consideration. 
State v. Haven, — 8.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 431 (Tenn. Crim. App. June 19, 
2020). 
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CHAPTER 8 
LOST EVIDENCE 


24-8-101. Affidavit of loss. 
NOTES TO DECISIONS 


12. Proof of Lost Instrument. center lease. Hutton Team, LLC v. Ingles Mkts., 
Grocery store failed to prove a lost instru- Inc., — S.W.3d —, 2020 Tenn. App. LEXIS 46 

ment as a witness could not testify that a (Tenn. Ct. App. Jan. 31, 2020), appeal denied, 

document which the store asserted was amiss- — S.W3d —, 2020 Tenn. LEXIS 368 (Tenn. 

ing agreed upon shopping center site planwas June 3, 2020). 

the exact document attached to the shopping 


CHAPTER 9 
DEPOSITIONS 


Part 1. General Provisions 


Section 
24-9-101. Deponents exempt from subpoena to trial but subject to subpoena to deposition — 
Award of fees and expenses if court grants motion to quash. 


PART 1 
GENERAL PROVISIONS 


24-9-101. Deponents exempt from subpoena to trial but subject to 
subpoena to deposition — Award of fees and expenses if 
court grants motion to quash. 


(a) Deponents exempt from subpoena to trial but subject to subpoena to a 
deposition are: 

(1) An officer of the United States; 

(2) An officer of this state; 

(3) An officer of any court or municipality within the state; 

(4) The clerk of any court of record other than that in which the suit is 
pending; 

(5) Amember of the general assembly while in session, or clerk or officer 
thereof; 

(6) A practicing physician, physician assistant, advanced practice regis- 
tered nurse, psychologist, senior psychological examiner, chiropractor, den- 
tist or attorney; 

(7) Ajailer or keeper of a public prison in any county other than that in 
which the suit is pending; 

(8) A custodian of medical records, if such custodian files a copy of the 
applicable records and an affidavit with the court and follows the procedures 
provided in title 68, chapter 11, part 4, for the production of hospital records 
pursuant to a subpoena duces tecum; and 
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(9) A licensed clinical social worker, as defined in § 63-23-105 and 
engaged solely in independent clinical practice, in proceedings in which the 
department of children’s services is the petitioner or intervening petitioner. 
(b) If the court grants a motion to quash a subpoena issued pursuant to 

subsection (a), the court may award the party subpoenaed its reasonable 
attorney’s fees and expenses incurred in defending against the subpoena. 


History. 

Acts 1986, ch. 750, § 1; 1991, ch. 456, § 1; 
2006, ch. 729, § 1; 2009, ch. 55, § 1; 2012, ch. 
678, § 1; 2014, ch. 590, § 1; 2016, ch. 980, § 1; 
2018, ch. 851, § 1. 


Amendments. 
The 2018 amendment added (a)(9). 


Effective Dates. 
Acts 2018, ch. 851, § 2. July 1, 2018. 


ANALYSIS 
be. Construction and Interpretation. 
2: —Deposition of Witness Not Exempt 


from Trial. 


1. Construction and Interpretation. 
postconviction court erred by failing to grant 
petitioner’s physician’s motion to quash a judi- 
cial subpoena compelling him to testify at a 
hearing on behalf of petitioner because he was 
statutorily exempt from subpoena to the hear- 
ing but was subject to subpoena to a deposition. 


The court further held that it saw no reason 
why petitioner could not participate in the 
physician’s deposition via telephone, video, or 
some other media, and therefore petitioner’s 
inability to leave prison to attend a deposition 
was not sufficient justification for denying the 
physician’s motion to quash. Sexton v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 876 
(Tenn. Crim. App. Nov. 30, 2018). 


2. —Deposition of Witness Not Exempt 
from Trial. 

Admitting portions of a physician’s deposi- 
tion transcript pursuant to Tenn. R. Civ. P. 
32.01(3) was not error where, as a practicing 
physician, he was exempt from subpoena to 
trial under T.C.A. § 24-9-101(a), and thus un- 
available under Tenn. R. Evid. 804(a)(5). Spear- 
man v. Shelby Cty. Bd. of Educ., — S.W.3d —, 
2021 Tenn. App. LEXIS 17 (Tenn. Ct. App. Jan. 
15, 2021). 


TITLE 25 
JUDGMENTS 
CHAPTER 1 
GENERAL PROVISIONS 


25-1-106. Damages — Spouse’s loss of consortium. 


NOTES TO DECISIONS 


6. Action Barred. 

Trial court properly dismissed a wife’s claim 
for loss of consortium as barred by the statute 
of limitations because the wife she was not a 
party to the patient’s original health care liabil- 
ity complaint that was dismissed without 
prejudice; thus, the wife was unable to take 
advantage of the saving statute that was avail- 
able to the patient, her husband. Brookins v. 
Tabor, — S.W.3d —, 2018 Tenn. App. LEXIS 
139 (Tenn. Ct. App. Mar. 15, 2018), substituted 
opinion, — S.W.3d —, 2018 Tenn. App. LEXIS 
250 (Tenn. Ct. App. May 8, 2018). 

Although a loss of consortium claim by a 
patient’s spouse was a cause of action separate 


from that of the patient, the claim was still 
derivative of the patient’s health care liability 
claim and was barred by the statute of limita- 
tions applicable to all health care liability 
claims. Furthermore, because the spouse was 
not a party to the patient’s prior complaint that 
was dismissed without prejudice, the spouse 
was unable to take advantage of the saving 
statute that was available to the patient. 
Brookins v. Tabor, — S.W.3d —, 2018 Tenn. 
App. LEXIS 250 (Tenn. Ct. App. May 8, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
621 (Tenn. Sept. 17, 2018). 


CHAPTER 3 
JUDGMENT BY MOTION 


25-3-122. Motion by surety. 


NOTES TO DECISIONS 


ANALYSIS 
13 Effect of Section. 
13. Compliance. 
1. Effect of Section. 


Statute was not superseded by Tenn. R. Civ. 
P. 65A because Rule 65A was inapplicable to the 
claims by sureties against their principals as 
Rule 65A allowed for a judgment against the 
surety without the necessity of an independent 
action, while statute allowed for the surety to 
obtain a judgment against its principal by mo- 
tion. Nelson v. Justice, — S.W.3d —, 2021 Tenn. 
App. LEXIS 91 (Tenn. Ct. App. Mar. 9, 2021). 

Statute was not preempted by the federal 
diversity jurisdiction statute. Nelson v. Justice, 
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— §.W.3d —, 2021 Tenn. App. LEXIS 91 (Tenn. 
Ct. App. Mar. 9, 2021). 


13. Compliance. 

Entry of judgment on an appeal bond for 
attorney fees was appropriate because the 
surety was entitled to a judgment against the 
party who procured the bond in the amount of 
the award in attorney fees, the bond was not 
nullified for lack of consideration, the plain 
language of the bond did not set forth as a 
condition precedent to its enforceability the 
trial court’s formal approval of the bond, and 
the party which procured the appeal bond was 
not denied due process in violation of U.S. 
Const. amend. XIV and Tenn. Const. art. I, § 8. 
Nelson v. Justice, — $.W.3d —, 2021 Tenn. App. 
LEXIS 91 (Tenn. Ct. App. Mar. 9, 2021). 


25-5-101 


JUDGMENTS 18 


CHAPTER 5 
LIEN OF JUDGMENT 


25-5-101. Real property. 


NOTES TO DECISIONS 


ANALYSIS 


24. Decisions Since 1967 Amendment. 
25. —Application and Scope. 


24. Decisions Since 1967 Amendment. 


25. —Application and Scope. 

Original judgment constituted an ordinary 
personal money judgment in favor of the father 
against the daughter in the amount of 
$193,000, with no prohibition against garnish- 
ment or other means of execution or enforce- 


ment of the judgment, and therefore the father 
could enforce the original judgment by garnish- 
ment or any other means allowed by law. Am- 
mons v. Longworth, — S.W.3d —, 2019 Tenn. 
App. LEXIS 559 (Tenn. Ct. App. Nov. 14, 2019). 

Trial court erred in awarding a wife a lien to 
secure the wife’s alimony in solido payment 
against various parcels of real property because 
the parcels were owned by limited liability 
companies which the husband owned and not 
by the husband, individually. Barton v. Barton, 
— $.W.3d —, 2020 Tenn. App. LEXIS 502 
(Tenn. Ct. App. Nov. 10, 2020). 


TITLE 26 
EXECUTION 


Chapter 
2. Exemptions—Garnishment. 
Part 2. Garnishment 
Part 3. Homestead Exemptions 
Enforcement of Foreign Judgments. 


Part 1. Uniform Enforcement of Foreign Judgments Act 
Part 2. Uniform Foreign-Country Money Judgments Recognition Act 


CHAPTER 2 
EXEMPTIONS—GARNISHMENT 


Part 2. Garnishment 


Section 

26-2-214. 

26-2-216. 
summons. 


Garnishment of compensation due from garnishee. 
Installment payments to obtain stay of garnishment — Service of garnishment 


Part 3. Homestead Exemptions 


26-2-301. 


26-2-301. 


26-2-304. 


26-2-304. 


26-2-309. 


26-2-309. 


Basic exemption. [Effective until January 1, 2022. See the version effective on January 
1,.2022,| 

Basic exemption. [Effective on January 1, 2022. See the version effective until January 
1, Ue! 

Insurance proceeds from homestead. [Effective until January 1, 2022. See the version 
effective on January 1, 2022.] 

Insurance proceeds from homestead. [Effective on January 1, 2022. See the version 
effective until January 1, 2022.| 

Sale and reinvestment of exempt proceeds. [Effective until January 1, 2022. See the 
version effective on January 1, 2022.] 

Sale and reinvestment of exempt proceeds. [Effective on January 1, 2022. See the 


version effective until January 1, 2022.] 


PART 1 
EXEMPTIONS 


26-2-103. Personal property selectively exempt from seizure; excep- 


tion. 


NOTES TO DECISIONS 


12. Personal Property. 

Debtor who was allowed to reopen his Chap- 
ter 7 bankruptcy case to disclose a pre-petition 
personal injury cause of action based on inju- 
ries he suffered after using a diabetes drug was 
allowed to claim portions of a postpetition per- 
sonal injury settlement he received as exempt 
under both T.C.A. § 26-2-111 and T.C.A. § 26- 
2-103; the $7,500 personal injury exemption set 
forth in § 26-2-111 was a guideline for what 
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could be claimed as a personal injury award, 
not a cap on all possible exemptions arising out 
of the same award, and because personal injury 
awards were personal property, they could, 
under the plain language of § 26-2-103, also be 
exempted up to $10,000 under that section’s 
“wild-card” exemption. In re Smith, — B.R. —, 
2019 Bankr. LEXIS 50 (Bankr. W.D. Tenn. Jan. 
7, 2019). 


26-2-105 


EXECUTION 20 


26-2-105. State pension moneys, certain retirement plan funds or 
assets, exempt — Claims under qualified domestic rela- 


tions order. 


NOTES TO DECISIONS 


1. In General. 

Where debtor, above the age of 59 1/2, used 
money from his IRA for interim funding for the 
purchase of a house before the home mortgage 
was put in place and deposited money back into 
the IRA within 60 days, the transactions did 
not destroy the exempt status of the IRA under 
T.C.A. § 26-2-111(1)(D) and § 26-2-105(b) be- 


cause the 60-day rollover rule was not depen- 
dent on how the money was used in the interim 
and did not require that the exact same funds 
went back into the IRA when the rollover oc- 
curred. In re Chaudury, 581 B.R. 279, 2018 
Bankr. LEXIS 267 (Bankr. M.D. Tenn. Feb. 1, 
2018). 


26-2-106. Maximum amount of disposable earnings subject to garnish- 
ment — Garnishment costs. 


Attorney General Opinions. 

Even if an existing writ of garnishment is 
deducting the maximum amount, a later-filed 
writ would run concurrently with the first writ 
as long as the second writ seeks to deduct an 
amount that is less than the maximum allow- 
able amount. Accordingly, the second writ 
would run concurrently with the first writ, but 
the second writ would generate no payments to 
the judgment creditor as long as the first writ 
remains in effect because the first writ is de- 
ducting the maximum amount allowable. Simi- 
larly, if an existing writ of garnishment is 
deducting less than the maximum amount al- 
lowable, a later-filed writ would run concur- 
rently with the existing writ as long as the 
second writ seeks to deduct an amount that is 
less than the maximum allowable amount. The 


second writ could generate only up to the dif- 
ference between the maximum allowable 
amount and the first writ. For instance, if Tenn. 
Code Ann. § 26-2-106(a) establishes the maxi- 
mum allowable amount that may be garnished 
from a particular judgment debtor’s disposable 
earnings at 25% and the first writ is garnishing 
15% of the debtor’s disposable earnings, the 
second writ could garnish only 10%. Once the 
first writ of garnishment is satisfied or expires, 
though, the second writ adjusts upward, as long 
as the amount being garnished does not exceed 
25%. Adjusting the second writ of garnishment 
upward does not alter when the six-month time 
period prescribed in T.C.A. § 26-2-214 begins. 
The lien created by the second writ would begin 
at the time of its service. OAG 19-10, 2019 
Tenn. AG LEXIS 12 (7/3/2019). 


NOTES TO DECISIONS 


5. Duty of Employer. 

Neither T.C.A. §§ 26-2-204, 26-2-106 nor any 
other provisions in that statutory scheme im- 
pose a duty on a garnishee employer to consider 
the effect of wage assignments or garnishments 
on the obligor’s other employers, and no such 


duty exists; the trial court thus properly deter- 
mined that the company did not have a legal 
reason for failing to withhold 25 percent of the 
father’s net wages. Kendle v. Kendle, — S.W.3d 
—, 2018 Tenn. App. LEXIS 610 (Tenn. Ct. App. 
Oct. 18, 2018). 


26-2-111. Additional exemptions — Certain benefit payments — 
Awards — Tools of trade — Health care aids — Child 
support obligations. 


NOTES TO DECISIONS 


ANALYSIS 4, Retirement or Disability Income. 
4, Retirement or Disability Income. 5. —Individual Retirement Accounts. 
5. —Individual Retirement Accounts. Where debtor, above the age of 59 1/2, used 
Ti Bankruptcy. money from his IRA for interim funding for the 
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purchase of a house before the home mortgage 
was put in place and deposited money back into 
the IRA within 60 days, the transactions did 
not destroy the exempt status of the IRA under 
T.C.A. § 26-2-111(1)(D) and § 26-2-105(b) be- 
cause the 60-day rollover rule was not depen- 
dent on how the money was used in the interim 
and did not require that the exact same funds 
went back into the IRA when the rollover oc- 
curred. In re Chaudury, 581 B.R. 279, 2018 
Bankr. LEXIS 267 (Bankr. M.D. Tenn. Feb. 1, 
2018). 


7. Bankruptcy. 
Debtor who was allowed to reopen his Chap- 
ter 7 bankruptcy case to disclose a pre-petition 


26-2-204 


personal injury cause of action based on inju- 
ries he suffered after using a diabetes drug was 
allowed to claim portions of a postpetition per- 
sonal injury settlement he received as exempt 
under both T.C.A. § 26-2-111 and T.C.A. § 26- 
2-103; the $7,500 personal injury exemption set 
forth in § 26-2-111 was a guideline for what 
could be claimed as a personal injury award, 
not a cap on all possible exemptions arising out 
of the same award, and because personal injury 
awards were personal property, they could, 
under the plain language of § 26-2-103, also be 
exempted up to $10,000 under that section’s 
“wild-card” exemption. In re Smith, — B.R. —, 
2019 Bankr, LEXIS 50 (Bankr. W.D. Tenn. Jan. 
7, 2019). 


PART 2 
GARNISHMENT 


26-2-201. Part definitions. 


NOTES TO DECISIONS 


2. Duty of Employer. 

Neither T.C.A. §§ 26-2-204, 26-2-106 nor any 
other provisions in that statutory scheme im- 
pose a duty on a garnishee employer to consider 
the effect of wage assignments or garnishments 
on the obligor’s other employers, and no such 


duty exists; the trial court thus properly deter- 
mined that the company did not have a legal 
reason for failing to withhold 25 percent of the 
father’s net wages. Kendle v. Kendle, — S.W.3d 
—, 2018 Tenn. App. LEXIS 610 (Tenn. Ct. App. 
Oct. 18, 2018). 


26-2-202. Property, debts and effects liable to satisfy judgment. 


NOTES TO DECISIONS 


1. In General. 

Original judgment constituted an ordinary 
personal money judgment in favor of the father 
against the daughter in the amount of 
$193,000, with no prohibition against garnish- 
ment or other means of execution or enforce- 


ment of the judgment, and therefore the father 
could enforce the original judgment by garnish- 
ment or any other means allowed by law. Am- 
mons v. Longworth, — S.W.3d —, 2019 Tenn. 
App. LEXIS 559 (Tenn. Ct. App. Nov. 14, 2019). 


26-2-204. Examination of garnishee — Answer. 


NOTES TO DECISIONS 


22. Rights And Obligations of Garnishee. 

Neither T.C.A. §§ 26-2-204, 26-2-106 nor any 
other provisions in that statutory scheme im- 
pose a duty on a garnishee employer to consider 
the effect of wage assignments or garnishments 
on the obligor’s other employers, and no such 


duty exists; the trial court thus properly deter- 
mined that the company did not have a legal 
reason for failing to withhold 25 percent of the 
father’s net wages. Kendle v. Kendle, — S.W.3d 
—, 2018 Tenn. App. LEXIS 610 (Tenn. Ct. App. 
Oct. 18, 2018). 


26-2-209 


EXECUTION ya 


26-2-209. Failure to appear or answer. 


NOTES TO DECISIONS 


2. Pre-Conditions to Final Judgment. 
Conditional judgment against a garnishee 

was properly vacated because the garnishee 

responded within the time allowed by a trial 


court’s order, even though that time exceeded 
ten days. Smith v. Smith, — S.W.3d —, 2019 
Tenn. App. LEXIS 59 (Tenn. Ct. App. Jan. 31, 
2019). 


26-2-214. Garnishment of compensation due from garnishee. 


(a) Upon the garnishment of earnings due from a garnishee, the garnishee 
shall: 

(1) Pay the judgment debtor the amount of such debtor’s exempt earnings; 

(2) Submit as a part of the judgment debtor’s answer to the garnishment 
a statement of the judgment debtor’s dependent children under sixteen (16) 
years of age who are residents of this state; and 

(3) Furnish the judgment debtor with a copy of the garnishment summons 
containing the notice of the judgment debtor’s right to the exemptions from 

wage garnishment specified in federal law and in §§ 26-2-106 and 26-2-107 

of the right to apply to the court for an order staying further garnishment 

and allowing the judgment debtor to pay the judgment in installments, and 
of procedures the judgment debtor can follow to contest the garnishment. 

(b)(1) To the extent of the amount due upon the judgment and costs, the 

garnishee shall hold, subject to the order of the court, any nonexempt 

earnings due or that subsequently become due. The judgment or balance due 
is a lien on earnings due at the time of the service of the execution. The lien 
shall continue as to subsequent earnings until the total amount due upon 
the judgment and costs is paid or satisfied, or until the expiration of the 
payment period immediately prior to six (6) calendar months after service of 
the execution, whichever occurs first. The lien on subsequent earnings shall 
terminate sooner if the relationship between judgment debtor and garnishee 
is terminated or if the underlying judgment is vacated or modified. 

(2) A len obtained under this section shall have priority over any 
subsequent liens obtained under this section. 

(c) Nothing in this section with respect to the relationship between the 
judgment debtor and the garnishee shall be construed to affect the underlying 
relationship of the parties, including, but not limited to, the relationship of 
employer-employee or the independent contractor relationship as otherwise 
provided by law. 


History. 

Acts 1978, ch. 915, § 33; T.C.A., § 26-243; 
Acts 1988, ch. 934, § 14; 1993, ch. 258, §§ 1, 2; 
1994, ch. 827, § 1; 2016, ch. 851, § 1. 


Compiler’s Notes. 

This section is set out to correct the title of 
the section to refer to “garnishee” rather than 
“employer”. 


Attorney General Opinions. 
Even if an existing writ of garnishment is 
deducting the maximum amount, a later-filed 


writ would run concurrently with the first writ 
as long as the second writ seeks to deduct an 
amount that is less than the maximum allow- 
able amount. Accordingly, the second writ 
would run concurrently with the first writ, but 
the second writ would generate no payments to 
the judgment creditor as long as the first writ 
remains in effect because the first writ is de- 
ducting the maximum amount allowable. Simi- 
larly, if an existing writ of garnishment is 
deducting less than the maximum amount al- 
lowable, a later-filed writ would run concur- 
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rently with the existing writ as long as the 
second writ seeks to deduct an amount that is 
less than the maximum allowable amount. The 
second writ could generate only up to the dif- 
ference between the maximum allowable 
amount and the first writ. For instance, if Tenn. 
Code Ann. § 26-2-106(a) establishes the maxi- 
mum allowable amount that may be garnished 
from a particular judgment debtor’s disposable 
earnings at 25% and the first writ is garnishing 
15% of the debtor’s disposable earnings, the 


26-2-216 


second writ could garnish only 10%. Once the 
first writ of garnishment is satisfied or expires, 
though, the second writ adjusts upward, as long 
as the amount being garnished does not exceed 
25%. Adjusting the second writ of garnishment 
upward does not alter when the six-month time 
period prescribed in T.C.A. § 26-2-214 begins. 
The lien created by the second writ would begin 
at the time of its service. OAG 19-10, 2019 
Tenn. AG LEXIS 12 (7/3/2019). 


26-2-216. Installment payments to obtain stay of garnishment — Ser- 


vice of garnishment summons. 


(a)(1) After any judgment has been rendered in any court and the time to 
appeal therefrom has elapsed without such an appeal having been made, the 
judge of the court which rendered the judgment may, either before or after 
the issuance and service of garnishment, upon written consent of the parties 
or upon written motion of the judgment debtor, after due notice and after full 
hearing of such motion, enter an order requiring such judgment debtor to 
pay to the clerk of the court a certain sum of money weekly, biweekly or 
monthly to apply upon such judgment. The filing of such motion by the 
debtor shall stay the issuance, execution or return of any writ of garnish- 
ment against wages or salary due the judgment debtor or any other funds 
belonging to the judgment debtor sought to be substituted to the satisfaction 
or payment of or upon such judgment during the period that such judgment 
debtor complies with the order of the court. Such motion of the judgment 
debtor shall be supported by an affidavit stating the debtor’s inability to pay 
such debt with funds other than those earned by the debtor as wages or 
salary, or received from other sources in such amounts as to necessitate or 
make equitable installment payments, the name and address of the debtor’s 
employer, or other source of funds and amount of such wages or salary, and 
the date of payment thereof. 

(2) Notwithstanding subdivision (a)(1), upon written consent of the par- 
ties, the hearing of the judgment debtor’s motion to pay the judgment in 
installments may be held on the same date that such judgment is entered. 

(3) The judgment debtor may file only one (1) motion to establish 
payments for each judgment; however, if the motion is denied, or the order 
establishing payments is not complied with, at the court’s discretion for good 
cause shown, the stay order may be reinstated as provided in § 26-2-217, 
with the reinstated stay order to affect only pay periods subsequent to the 
reinstatement. 

(4) Notwithstanding subdivision (a)(1), the filing of a motion by a judg- 
ment debtor who has admitted the debt and is paying the judgment by 
agreed installment payments shall not stay the issuance, execution or return 
of any writ of garnishment against wages or salary due the judgment debtor 
or any satisfaction or payment of or upon such judgment. 

(b)(1) It is the duty of the sheriff or other officer serving the garnishment 
summons upon the employer garnishee to: 

(A) Obtain a receipt acknowledging service of such summons signed by 

the employer garnishee, if a person, or signed by an officer, managing 
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agent or designated agent for service of the employer garnishee, if a 
corporation, company or business entity; or 

(B) Sign and return to the court a sworn statement to the effect that the 
summons was duly served but such employer garnishee or such officer, 
managing agent or designated agent of the employer garnishee refused to 
sign a receipt acknowledging service; and 

(C) The garnishment summons served by the sheriff shall have at- 
tached a notice to the employer that the employer is required to withhold 
the garnishment amount from the employee’s wages, that the employer is 
required to pay these moneys to the court, and that the employer is liable 
for failure to withhold from the garnishee’s wages and for failure to pay 
these moneys to the court. 

(2) The sheriff or other officer shall serve three (3) copies of the garnish- 
ment summons upon the employer garnishee, all of which shall contain a 
conspicuously typed or printed notice which shall read as follows: 

IN THE __ COURT FOR ____ COUNTY, TENNESSEE 


Plaintiff, ) 

VS. ) 
CASE NO. 

Defendant. ) 


NOTICE OF JUDGMENT DEBTOR (AND NOTICE TO GARNISHEE) 
NOTICE TO THE DEBTOR (EMPLOYEE): Your earnings have been 
subjected to a garnishment which has been served upon your employer. 
The garnishment creates a lien on a portion of your earnings until the 
judgment is satisfied, or for six (6) months, whichever occurs first. You 
have the following rights: 

Some of your wages are protected by state and federal law from 
garnishment. See the notice below to the employer to find out how much 
of your wages are protected from garnishment. 

IF YOUR EMPLOYER IS TAKING TOO MUCH MONEY FROM YOUR 
WAGES: 

You may apply to the court at the clerk’s office shown below within 
twenty (20) days from any improper withholding of your wages for a 
motion to stop the garnishment. The court clerk identified below shall 
provide you with a form for making such a motion, or may have supplied 
a form motion on the back of this notice. You may wish to seek the counsel 
of a lawyer. If you are unable to afford an attorney, you may be eligible for 
free legal services to assist you. 

PLEASE NOTE: If you file a motion, the court must hear and decide 
your motion promptly, and in no event later than fourteen (14) days from 
filing. The clerk will notify you of the time, date, and place of hearing. The 
court clerk’s office can provide you with forms and with information about 
legal services in your area, but the clerk cannot give you legal advice. 

IF THE RIGHT AMOUNT OF MONEY IS BEING TAKEN FROM 
YOUR WAGES BUT YOU WANT TO GET THE GARNISHMENT 
STOPPED THROUGH A PAYMENT PLAN: 

You may apply to the court for an order suspending further garnish- 
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ments by the same creditor upon your paying a certain sum of money 
weekly, biweekly, or monthly, to pay the judgment. If you file this motion, 
the garnishment of your wages will stop for as long as you make the 
payments ordered by the court. 

The court clerk shall provide you with the necessary forms to make this 
application, or you may seek the counsel of an attorney. If you are unable 
to afford an attorney, you may be eligible for free legal services to assist 
you. 

NOTICE TO THE GARNISHEE (EMPLOYER): THE MAXIMUM PART 
OF THE AGGREGATE DISPOSABLE EARNINGS OF AN INDIVIDUAL 
FOR ANY WORK WEEK WHICH IS SUBJECTED TO GARNISHMENT 
MAY NOT EXCEED: 

(A) Twenty-five percent (25%) of the garnishee’s disposable earnings for 
that week, minus two dollars and fifty cents ($2.50) for each of the 
garnishee’s dependent children under sixteen (16) years of age who resides 
in the state as provided in § 26-2-107; or 

(B) The amount by which the garnishee’s disposable earnings for that 
week exceed thirty (30) times the federal minimum hourly wage at the 
time the earnings for any pay period become due and payable, minus two 
dollars and fifty cents ($2.50) for each of the garnishee’s dependent 
children under sixteen (16) years of age who resides in the state, 
whichever is less. 

“Disposable earnings” means that part of the earnings of an individual 
remaining after the deduction from those earnings of any amounts 
required by law to be withheld. 

In the case of earnings for a pay period other than a week, the weekly 
formula must be changed to apply to that pay period so as to exempt an 
equivalent percentage of disposable earnings. For example, the calculation 
concerning the federal minimum wage in subsection (b) should be com- 
puted as follows: WEEKLY: 30 times the federal minimum hourly wage 
(fmw) at the time the earnings for any pay period become due and payable; 
BI-WEEKLY: two (2) times thirty (30) fmw; SEMI-MONTHLY: two and 
one-sixth (2 %) times thirty (30) fmw; and MONTHLY: four and one-third 
(43) times thirty (30) fmw equals the amount to be subtracted from 
disposable earnings for that pay period. 

If the judgment orders alimony and the person in whose favor the 
judgment was rendered has remarried, the above exemption applies. Ifthe 
judgment orders the debtor to pay support for the debtor’s minor child or 
children, or alimony and the person in whose favor the alimony judgment 
was rendered has not remarried, different standards apply under 15 
U.S.C. § 1672(b). If the debtor is supporting a spouse or dependent child 
other than those for whom the order was entered, then fifty percent (50%) 
of the debtor’s disposable earnings may be garnished. If the debtor is not 
supporting such additional dependents, a maximum of sixty percent (60%) 
may be garnished. These figures rise to fifty-five percent (55%) and 
sixty-five percent (65%), respectively, if the support order is for a period 
more than twelve (12) weeks before the pay period to be garnished. 

If the judgment is for state or federal taxes, no disposable earnings are 
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exempt under 15 U.S.C. § 1673(b). 


NAME: 


(Clerk of Court) 


ADDRESS: 


TELEPHONE: 


History. 

Acts 1978, ch. 915, § 35; 1980, ch. 519, § 1; 
1980, ch. 596, § 1; T.C.A., § 26-245; Acts 1981, 
ch. 179, § 1; 1985, ch. 52, §§ 1, 2; 1988, ch. 934, 
§ 15; 1989, ch. 95, § 1; 1989, ch. 404, §§ 1, 2; 
1989, ch. 538, § 2; 1990, ch. 789, § 4; 2004, ch. 
828, § 1; 2018, ch. 597, § 1. 


Compiler’s Notes. 

For the Preamble to the act concerning form 
garnishment notice to the debtor, please refer 
to Acts 2018, ch. 597. 
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(Judgment Debtor) 


(Provided by Creditor) 


Amendments. 

The 2018 amendment rewrote the second 
sentence in the introductory paragraph of the 
notice in (b)(2) which read: “The garnishment 
creates a lien on a portion of your wages until 
the judgment is satisfied, or for three (3) 
months, whichever occurs first.” 


Effective Dates. 
Acts 2018, ch. 597, § 2. March 23, 2018. 


NOTES TO DECISIONS 


4, Motion Denied. 

In post-judgment proceedings following a fi- 
nal judgment in favor of the city that the 
property owners pay for unpaid maintenance 
fees on their commercial real property, the 
owners’ motion to pay the judgment by install- 
ments was properly overruled under the so- 
called “slow-pay” statute because the owners 
were less than forthcoming in their affidavit 
stating their inability to pay the debt; there 


were clearly other assets available as the own- 
ers owned additional real estate; and their 
failure to disclose their ownership of properties 
in Ohio and Florida, much less to account for 
how they maintained such properties, would 
justify the trial court’s decision to deny the 
“slow pay” motion. City of Gatlinburg v. Green- 
stein, — S.W.3d —, 2017 Tenn. App. LEXIS 440 
(Tenn. Ct. App. June 29, 2017). 


26-2-224. Time for execution when multiple writs exist. 


Attorney General Opinions. 

Even if an existing writ of garnishment is 
deducting the maximum amount, a later-filed 
writ would run concurrently with the first writ 
as long as the second writ seeks to deduct an 
amount that is less than the maximum allow- 
able amount. Accordingly, the second writ 
would run concurrently with the first writ, but 
the second writ would generate no payments to 
the judgment creditor as long as the first writ 
remains in effect because the first writ is de- 
ducting the maximum amount allowable. Simi- 
larly, if an existing writ of garnishment is 
deducting less than the maximum amount al- 
lowable, a later-filed writ would run concur- 
rently with the existing writ as long as the 
second writ seeks to deduct an amount that is 
less than the maximum allowable amount. The 


second writ could generate only up to the dif- 
ference between the maximum allowable 
amount and the first writ. For instance, if Tenn. 
Code Ann. § 26-2-106(a) establishes the maxi- 
mum allowable amount that may be garnished 
from a particular judgment debtor’s disposable 
earnings at 25% and the first writ is garnishing 
15% of the debtor’s disposable earnings, the 
second writ could garnish only 10%. Once the 
first writ of garnishment is satisfied or expires, 
though, the second writ adjusts upward, as long 
as the amount being garnished does not exceed 
25%. Adjusting the second writ of garnishment 
upward does not alter when the six-month time 
period prescribed in T.C.A. § 26-2-214 begins. 
The lien created by the second writ would begin 
at the time of its service. OAG 19-10, 2019 
Tenn. AG LEXIS 12 (7/3/2019). 
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PART 3 
HOMESTEAD EXEMPTIONS 


26-2-301. Basic exemption. [Effective until January 1, 2022. See the 
version effective on January 1, 2022.] 


(a) An individual, whether a head of family or not, shall be entitled to a 
homestead exemption upon real property which is owned by the individual and 
used by the individual or the individual’s spouse or dependent, as a principal 
place of residence. The aggregate value of such homestead exemption shall not 
exceed five thousand dollars ($5,000); provided, individuals who jointly own 
and use real property as their principal place of residence shall be entitled to 
homestead exemptions, the aggregate value of which exemptions combined 
shall not exceed seven thousand five hundred dollars ($7,500), which shall be 
divided equally among them in the event the homestead exemptions are 
claimed in the same proceeding; provided, if only one (1) of the joint owners of 
real property used as their principal place of residence is involved in the 
proceeding wherein homestead exemption is claimed, then the individual’s 
homestead exemption shall be five thousand dollars ($5,000). The homestead 
exemption shall not be subject to execution, attachment, or sale under legal 
proceedings during the life of the individual. Upon the death of an individual 
who is head of a family, any such exemption shall inure to the benefit of the 
surviving spouse and their minor children for as long as the spouse or the 
minor children use such property as a principal place of residence. 

(b) If a marital relationship exists, a homestead exemption shall not be 
alienated or waived without the joint consent of the spouses. 

(c) The homestead exemption shall not operate against public taxes nor 
shall it operate against debts contracted for the purchase money of such 
homestead or improvements thereon nor shall it operate against any debt 
secured by the homestead when the exemption has been waived by written 
contract. 

(d) A deed, installment deed, mortgage, deed of trust, or any other deed or 
instrument by any other name whatsoever conveying property in which there 
may be a homestead exemption, duly executed, conveys the property free of 
homestead exemption, but the homestead exemption may not be waived in a 
note, other instrument evidencing debt, or any other instrument not conveying 
property in which homestead exemption may be claimed. 

(e) Notwithstanding subsection (a) to the contrary, an unmarried individual 
who is sixty-two (62) years of age or older shall be entitled to a homestead 
exemption not exceeding twelve thousand five hundred dollars ($12,500) upon 
real property that is owned by the individual and used by the individual as a 
principal place of residence; a married couple, one (1) of whom is sixty-two (62) 
years of age or older and the other of whom is younger than sixty-two (62) years 
of age, shall be entitled to a homestead exemption not exceeding twenty 
thousand dollars ($20,000) upon real property that is owned by one (1) or both 
of the members of the couple and used by the couple as their principal place of 
residence; and a married couple, both of whom are sixty-two (62) years of age 
or older, shall be entitled to a homestead exemption not exceeding twenty-five 
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thousand dollars ($25,000) upon real property that is owned by one (1) or both 
of the members of the couple and used by the couple as their principal place of 
residence. 

(f) Notwithstanding subsection (a) to the contrary, an individual who has 
one (1) or more minor children in the individual’s custody shall be entitled to 
a homestead exemption not exceeding twenty-five thousand dollars ($25,000) 
on real property that is owned by the individual and used by the individual as 


a principal place of residence. 


History. 

Acts 1870, ch. 80, § 1; 1870-1871, ch. 71, § 4; 
1879, ch. 171, §§ 1, 2; Shan., § 3798; mod. 
Code 1932, § 7719; Acts 1933, ch. 72,§ 1; 1943, 


ch. 131, § 1; C. Supp. 1950, § 7719; Acts 1975, 
ch. 285, § 1; 1979, ch. 61, § 1; 1980, ch. 919, 
§ 1; T.C.A., § 26-301; Acts 2004, ch. 659, § 1; 
2007, ch. 560, § 1. 


NOTES TO DECISIONS 


ANALYSIS 


5. Tenants in Common and Joint Tenancy. 
a: Scope of Exemption. 


5. Tenants in Common and Joint Ten- 
ancy. 

Chapter 7 debtor, who owned property as 
tenants in common for life, with the remainder 
to the survivor in fee, was entitled to a $25,000 
homestead exemption since: (1) Tennessee’s 
highest court had held that a joint tenant had a 
unilateral right to sever a joint tenancy with an 
express right of survivorship; (2) to the extent 
that a joint tenant interest was exempt from 
process under applicable nonbankruptcy law, 
the debtor’s homestead exemption claim was 


good in bankruptcy; (3) Tennessee allowed levy 
on the whole interest of one co-tenant of a 
tenancy in common; and (4) the Tennessee 
homestead exemption applied to jointly owned 
property. In re Roos, 590 B.R. 803, 2018 Bankr. 
LEXIS 2800 (Bankr. E.D. Tenn. Sept. 14, 2018). 


9. Scope of Exemption. 

Trustee’s objection to the debtor’s claimed 
enhanced homestead exemption was overruled 
because the debtor was exercising actual physi- 
cal care of his granddaughter, and had the 
rights and responsibilities associated with 
guardianship and custody, which established 
his custody for purposes of the enhanced ex- 
emption. In re Bush, 593 B.R. 600, 2018 Bankr. 
LEXIS 3095 (Bankr. M.D. Tenn. Oct. 2, 2018). 


26-2-301. Basic exemption. [Effective on January 1, 2022. See the 
version effective until January 1, 2022.] 


(a) An individual, whether a head of family or not, shall be entitled to a 
homestead exemption upon real property which is owned by the individual and 
used by the individual or the individual’s spouse or dependent, as a principal 
place of residence. The aggregate value of such homestead exemption shall not 
exceed thirty-five thousand dollars ($35,000); provided, individuals who jointly 
own and use real property as their principal place of residence shall be entitled 
to homestead exemptions, the aggregate value of which exemptions combined 
shall not exceed fifty-two thousand five hundred dollars ($52,500), which shall 
be divided equally among them in the event the homestead exemptions are 
claimed in the same proceeding; provided, if only one (1) of the joint owners of 
real property used as their principal place of residence is involved in the 
proceeding wherein homestead exemption is claimed, then the individual’s 
homestead exemption shall be thirty-five thousand dollars ($35,000). The 
homestead exemption shall not be subject to execution, attachment, or sale 
under legal proceedings during the life of the individual. Upon the death of an 
individual who is head of a family, any such exemption shall inure to the benefit 
of the surviving spouse and their minor children for as long as the spouse or the 
minor children use such property as a principal place of residence. 
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(6) If a marital relationship exists, a homestead exemption shall not be 
alienated or waived without the joint consent of the spouses. 

(c) The homestead exemption shall not operate against public taxes nor shall 
it operate against debts contracted for the purchase money of such homestead or 
improvements thereon nor shall it operate against any debt secured by the 
| homestead when the exemption has been waived by written contract. 

(d) A deed, installment deed, mortgage, deed of trust, or any other deed or 
instrument by any other name whatsoever conveying property in which there 
may be a homestead exemption, duly executed, conveys the property free of 
homestead exemption, but the homestead exemption may not be waived in a 
note, other instrument evidencing debt, or any other instrument not conveying 





property in which homestead exemption may be claimed. 


(e) [Deleted by 2021 amendment.] 
(f) [Deleted by 2021 amendment.] 


History. 

Acts 1870, ch. 80, § 1; 1870-1871, ch. 71, § 4; 
1879, ch. 171, §§ 1, 2; Shan., § 3798; mod. 
Code 1932, § 7719; Acts 1933, ch. 72,§ 1; 1943, 
ch. 131, § 1; C. Supp. 1950, § 7719; Acts 1975, 
ch. .285,°$ 0434979, chy 61;,§ 13: 1980:eh;; 919; 
§ 1; T.C.A., § 26-301; Acts 2004, ch. 659, § 1; 
2007, ch. 560, § 1; 2021, ch. 301, §§ 1, 2. 


Amendments. 

The 2021 amendment, in (a), substituted 
“thirty-five thousand dollars ($35,000)” for “five 
thousand dollars ($5,000)” throughout the sub- 
section and substituted “fifty-two thousand five 
hundred dollars ($52,500)” for “seven thousand 
five hundred dollars ($7,500)”; and deleted (e) 
and (f), which read: “(e) Notwithstanding sub- 
section (a) to the contrary, an unmarried indi- 
vidual who is sixty-two (62) years of age or 
older shall be entitled to a homestead exemp- 
tion not exceeding twelve thousand five hun- 
dred dollars ($12,500) upon real property that 
is owned by the individual and used by the 
individual as a principal place of residence; a 
married couple, one (1) of whom is sixty-two 


(62) years of age or older and the other of whom 
is younger than sixty-two (62) years of age, 
shall be entitled to a homestead exemption not 
exceeding twenty thousand dollars ($20,000) 
upon real property that is owned by one (1) or 
both of the members of the couple and used by 
the couple as their principal place of residence; 
and a married couple, both of whom are sixty- 
two (62) years of age or older, shall be entitled 
to a homestead exemption not exceeding 
twenty-five thousand dollars ($25,000) upon 
real property that is owned by one (1) or both of 
the members of the couple and used by the 
couple as their principal place of residence. (f) 
Notwithstanding subsection (a) to the contrary, 
an individual who has one (1) or more minor 
children in the individual’s custody shall be 
entitled to a homestead exemption not exceed- 
ing twenty-five thousand dollars ($25,000) on 
real property that is owned by the individual 
and used by the individual as a principal place 
of residence.” 


Effective Dates. 
Acts 2021, ch. 301, § 5. January 1, 2022. 


NOTES TO DECISIONS 


ANALYSIS 


5. Tenants in Common and Joint Tenancy. 
9. Scope of Exemption. 


5. Tenants in Common and Joint Ten- 
ancy. 

Chapter 7 debtor, who owned property as 
tenants in common for life, with the remainder 
to the survivor in fee, was entitled to a $25,000 
homestead exemption since: (1) Tennessee’s 
highest court had held that a joint tenant had a 
unilateral right to sever a joint tenancy with an 
express right of survivorship; (2) to the extent 
that a joint tenant interest was exempt from 
process under applicable nonbankruptcy law, 


the debtor’s homestead exemption claim was 
good in bankruptcy; (3) Tennessee allowed levy 
on the whole interest of one co-tenant of a 
tenancy in common; and (4) the Tennessee 
homestead exemption applied to jointly owned 
property. In re Roos, 590 B.R. 803, 2018 Bankr. 
LEXIS 2800 (Bankr. E.D. Tenn. Sept. 14, 2018). 


9. Scope of Exemption. 

Trustee’s objection to the debtor’s claimed 
enhanced homestead exemption was overruled 
because the debtor was exercising actual physi- 
cal care of his granddaughter, and had the 
rights and responsibilities associated with 
guardianship and custody, which established 
his custody for purposes of the enhanced ex- 
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emption. In re Bush, 593 B.R. 600, 2018 Bankr. 
LEXIS 3095 (Bankr. M.D. Tenn. Oct. 2, 2018). 


26-2-304. Insurance proceeds from homestead. [Effective until Janu- 
ary 1, 2022. See the version effective on January 1, 2022.] 


All moneys arising from insurance on a homestead which is destroyed by 
fire, or by other disaster, shall be exempt in an amount not to exceed five 
thousand dollars ($5,000). This insurance exemption shall not operate so as to 
exclude the interest of any mortgagee at the time of the insurance loss so long 
as the mortgagee’s interest is evidenced by a written contract. 


History. 
Code 1932, § 7734; Acts 1979, ch. 61, § 4; 
T.C.A., § 26-305. 


26-2-304. Insurance proceeds from homestead. [Effective on January 
1, 2022. See the version effective until January 1, 2022.] 


All moneys arising from insurance on a homestead which is destroyed by fire, 
or by other disaster, shall be exempt in an amount not to exceed thirty-five 
thousand dollars ($35,000). This insurance exemption shall not operate so as to 
exclude the interest of any mortgagee at the time of the insurance loss so long as 
the mortgagee’s interest is evidenced by a written contract. 


History. thousand dollars ($35,000)” for “five thousand 
Code 1932, § 7734; Acts 1979, ch. 61, § 4; dollars ($5,000)”. 


T.C.A., § 26-305; Acts 2021, ch. 301, § 3. 
Effective Dates. 


Amendments. Acts 2021, ch. 301, § 5. January 1, 2022. 
The 2021 amendment substituted “thirty-five 


26-2-309. Sale and reinvestment of exempt proceeds. [Effective until 
January 1, 2022. See the version effective on January 1, 
2022.] 


When the real estate levied on is of greater value than five thousand dollars 
($5,000), and is so situated that it cannot be divided so as to set apart the 
homestead, the freeholders shall certify the fact, and the officer may proceed to 
sell the whole tract, and out of the proceeds the officer shall pay to the clerk of 
the court rendering the judgment, or condemning the land for sale, five 
thousand dollars ($5,000), to be invested under the order of the court, in the 
purchase of a homestead for the debtor, and only the surplus over and above 
five thousand dollars ($5,000) shall be applied to the payment of the execution. 


History. C. Supp. 1950, § 7726; Acts 1979, ch. 61, § 7; 
Acts 1870, ch. 80, § 4; Shan., § 3805; Code T.C.A., § 26-310. 
1932, § 7726; impl. am. Acts 1933, ch. 72, § 1; 


26-2-309. Sale and reinvestment of exempt proceeds. [Effective on 
January 1, 2022. See the version effective until January 1, 
2022.1] 


When the real estate levied on is of greater value than thirty-five thousand 
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dollars ($35,000), and is so situated that it cannot be divided so as to set apart 
the homestead, the freeholders shall certify the fact, and the officer may proceed 
to sell the whole tract, and out of the proceeds the officer shall pay to the clerk 
of the court rendering the judgment, or condemning the land for sale, thirty-five 
thousand dollars ($35,000), to be invested under the order of the court, in the 
purchase of a homestead for the debtor, and only the surplus over and above 


thirty-five thousand dollars ($35,000) shall be applied to the payment of the 


execution. 


History. 


Acts 1870, ch. 80, § 4; Shan., § 3805; Code 


thousand dollars ($35,000)” for “five thousand 
dollars ($5,000)” throughout the section. 


1932, § 7726; impl. am. Acts 1933, ch. 72, § 1; 


C. Supp. 1950, § 7726; Acts 1979, ch. 61, § 7; 
T.C.A., § 26-310; Acts 2021, ch. 301, § 4. 


Effective Dates. 


Amendments. 
The 2021 amendment substituted “thirty-five 


Section 


26-6-101. 
26-6-102. 
26-6-103. 
26-6-107. 
26-6-109. 


26-6-201. 
26-6-202. 
26-6-203. 
26-6-204. 
26-6-205. 
26-6-206. 
26-6-207. 
26-6-208. 
26-6-209. 
26-6-210. 
26-6-211. 


UNIFORM ENFORCEMENT OF FOREIGN JUDGMENTS 


CHAPTER 6 


ENFORCEMENT OF FOREIGN JUDGMENTS 


Part 1. Uniform Enforcement of Foreign Judgments Act 


Short title. 

Construction for uniformity. 

“Foreign judgment” defined. 

Creditor’s right to bring enforcement action. 
Applicability of part. 


Part 2. Uniform Foreign-Country Money Judgments Recognition Act 


Short title. 

Part definitions. 

Applicability. 

Standards for recognition of foreign-country judgment. 
Personal jurisdiction. 

Procedure for recognition of foreign-country judgment. 
Effect of recognition of foreign-country judgment. 

Stay of proceedings pending appeal of foreign-country judgment. 
Statute of limitations. 

Uniformity of interpretation. 

Savings clause. 


PART 1 


ACT 


26-6-101. Short title. 


This part may be cited as the “Uniform Enforcement of Foreign Judgments 


Act.” 


History. 


Acts 1976, ch. p30, $7; TLC.A., § 26-807; 
Acts 2019, ch. 278, § 2. 


Compiler’s Notes. 


Acts 2021, ch. 301, § 5. January 1, 2022. 


Acts 2019, ch. 278, § 5 provided that the act 
applies to all actions commenced on or after 


26-6-102 


July 1, 2019, in which the issue of recognition 
of a foreign-country judgment is raised. 


Amendments. 
The 2019 amendment substituted “part” for 
“chapter”. 


EXECUTION 32 


Effective Dates. 
Acts 2019, ch. 278, § 5. July 1, 2019. 


NOTES TO DECISIONS 


ANALYSIS 
2 Domestication. 
3. Trial on Merits of Defenses Improperly 


Denied. 
4. Full Faith And Credit. 


2. Domestication. 

California judgment was properly authenti- 
cated and enrolled as a Tennessee judgment 
because (1) nothing in the record supported an 
ex-husband’s claim of fraud in the California 
proceedings, and (2) no other reason not to 
enroll the judgment was shown. Frias v. Frias, 
— §.W.3d —, 2018 Tenn. App. LEXIS 633 
(Tenn. Ct. App. Oct. 29, 2018), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 145 (Tenn. Feb. 
21,2019), 


3. Trial on Merits of Defenses Improperly 
Denied. 

In a case in which plaintiff recovered a judg- 
ment against the Tennessee defendants in a 
New York court and sought to enroll and en- 
force the judgment in accordance with the Uni- 
form Enforcement of Foreign Judgments Act 


(UEFJA), the trial court erred in denying de- 
fendants’ motion to dismiss the proceeding and 
deny the New York judgment full faith and 
credit because the trial court only heard defen- 
dants’ motion to dismiss before enrolling the 
New York judgment, however, pursuant to the 
UEFJA and the Tennessee Rules of Civil Pro- 
cedure, defendants were entitled to a trial on 
the merits of the defenses to enrollment and 
enforcement that were raised in their answer. 
Capital Partners Network OT, Inc. v. TNG 
Contrs., LLC, — S$.W.3d —, 2018 Tenn. App. 
LEXIS 534 (Tenn. Ct. App. Sept. 11, 2018). 


4, Full Faith And Credit. 

Foreign judgment was a money judgment 
made by a New York court, entered in accor- 
dance with Uniform Enforcement of Foreign 
Judgments Act procedures, and defendants 
were afforded the opportunity to be heard and 
did not raise a due process issue; thus, the New 
York judgment was accorded full faith and 
credit. Capital v. TNG Contrs., LLC, — S.W.3d 
—, 2020 Tenn. App. LEXIS 509 (Tenn. Ct. App. 
Nov. 16, 2020). 


26-6-102. Construction for uniformity. 


This part shall be so interpreted and construed as to effectuate its general 
purpose to make uniform the law of those states which enact it. 


History. 
Acts 1976, ch. 530, § 6; T:C.A., § 26-806; 
Acts 2019, ch. 278, § 2. 


Compiler’s Notes. 

Acts 2019, ch. 278, § 5 provided that the act 
applies to all actions commenced on or after 
July 1, 2019, in which the issue of recognition 
of a foreign-country judgment is raised. 


Amendments. 
The 2019 amendment substituted “part” for 
“chapter”. 


Effective Dates. 
Acts 2019, ch. 278, § 5. July 1, 2019. 


26-6-103. “Foreign judgment” defined. 


As used in this part, “foreign judgment” means any judgment, decree, or 
order of a court of the United States or of any other court which is entitled to 


full faith and credit in this state. 


History. 
Acts 1976, ch. 530, § 1; T.C.A., § 26-801; 
Acts 2019, ch. 278, § 2. 


Compiler’s Notes. 
Acts 2019, ch. 278, § 5 provided that the act 
applies to all actions commenced on or after 
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July 1, 2019, in which the issue of recognition 
of a foreign-country judgment is raised. 


Amendments. 
The 2019 amendment substituted “part” for 
“chapter”. 


26-6-104 


Effective Dates. 
Acts 2019, ch. 278, § 5. July 1, 2019. 


NOTES TO DECISIONS 


ANALYSIS 


Zs Waiver of Defenses. 
3. Compliance. 


2. Waiver of Defenses. 

Trial court did not err in denying a judgment 
debtor’s motion for summary judgment when a 
judgment creditor sought to enforce a Pennsyl- 
vania default judgment because the judgment 
debtor waived its personal jurisdiction defense 
in the Pennsylvania action by seeking to open 
the Pennsylvania default judgment without 
raising the issue of personal jurisdiction. Wolf 
Org., Inc. v. TNG Contrs., LLC, — S.W.3d —, 


2019 Tenn. App. LEXIS 338 (Tenn. Ct. App. 
July 3, 2019). 


3. Compliance. 

Dismissal without prejudice of parent’s peti- 
tion to enroll a Texas decree was appropriate 
because the parent failed to provide a complete 
copy of the foreign decree in the clerk’s office. 
The parent attached what the parent described 
as a copy of the Texas decree to the parent’s 
petition, but the copy was incomplete, lacking a 
page of the decree. New v. Dumitrache, 604 
S.W.3d 1, 2020 Tenn. LEXIS 264 (Tenn. June 
29, 2020). 


26-6-104. Effect and treatment of authenticated foreign judgment — 
Foreign defamation judgment. 


NOTES TO DECISIONS 


ANALYSIS 


pe Requirements. 
4. Validity. 
5 Subject Matter Jurisdiction. 


1. Requirements. 

Dismissal without prejudice of parent’s peti- 
tion to enroll a Texas decree was appropriate 
because the parent failed to provide a complete 
copy of the foreign decree in the clerk’s office. 
The parent attached what the parent described 
as a copy of the Texas decree to the parent’s 
petition, but the copy was incomplete, lacking a 
page of the decree. New v. Dumitrache, 604 
S.W.3d 1, 2020 Tenn. LEXIS 264 (Tenn. June 
29, 2020). 


4. Validity. 

When a Texas franchiser sought to enroll a 
default judgment obtained in a lawsuit in 
Texas, the Texas summons and complaint were 
properly served on a franchisee and personal 
guarantors in Tennessee as the process server’s 
affidavit supporting the franchiser’s motion for 


substitute service complied with the require- 
ments of the Texas Rules of Civil Procedure, the 
Texas court's order instructing the process 
server where and how to serve the summons 
was appropriate, and the method of service was 
a reasonably effective means of providing no- 
tice. Mr. Appliance, LLC v. Appliance Servs. of 
Tenn., LLC, — S.W.38d —, 2020 Tenn. App. 
LEXIS 540 (Tenn. Ct. App. Nov. 30, 2020). 


5. Subject Matter Jurisdiction. 

Because the Uniform Child Custody Jurisdic- 
tion and Enforcement Act (UCCJEA) did not 
limit other available remedies, the father could 
seek to enroll the Texas divorce decree under 
the Uniform Enforcement of Foreign Judg- 
ments Act or register the decree under the 
UCCJEA; the chancery court had subject mat- 
ter jurisdiction over the father’s petition, and 
the deficiency in the petition, missing one page 
of the decree, was not a jurisdictional defi- 
ciency. New v. Dumitrache, — S.W.3d —, 2019 
Tenn. App. LEXIS 174 (Tenn. Ct. App. Apr. 12, 
2019), rev'd, 604 S.W.3d 1, 2020 Tenn. LEXIS 
264 (Tenn. June 29, 2020). 


26-6-105 


EXECUTION 34 


26-6-105. Service of process — Enforcement proceeding delayed. 


NOTES TO DECISIONS 


1. Unnotarized Affidavits. 

In a case in which the judgment creditor 
obtained a judgment in Minnesota and sought 
to enforce it in Tennessee, the trial court did not 
err in entering an order authenticating and 
enrolling the foreign judgment because the 
creditor’s attorney provided the necessary in- 
formation in the affidavit she filed with the 
complaint; the lack of a notary signature and 
stamp on the affidavit did not deprive the court 


clerk of the information needed to issue a 
summons; the judgment debtor was properly 
served in a timely manner; and the creditor 
substantially complied with the statutory re- 
quirements when she filed her complaint and 
cured the deficiency when her attorney filed a 
corrected affidavit containing a notary’s signa- 
ture and stamp. Baglio v. Henyan, —8.W.3d —, 
2018 Tenn. App. LEXIS 456 (Tenn. Ct. App. 
Aug. 10, 2018). 


26-6-107. Creditor’s right to bring enforcement action. 


The right of a judgment creditor to bring an action to enforce the creditor’s 
judgment instead of proceeding under this part remains unimpaired. 


History. 
Acts 1976, ch. 530, § 5; T.C.A., § 26-805; 
Acts 2019, ch. 278, § 2. 


Compiler’s Notes. 

Acts 2019, ch. 278, § 5 provided that the act 
applies to all actions commenced on or after 
July 1, 2019, in which the issue of recognition 
of a foreign-country judgment is raised. 


26-6-109. Applicability of part. 


Amendments. 
The 2019 amendment substituted “part” for 
“chapter”. 


Effective Dates. 
Acts 2019, ch. 278, § 5. July 1, 2019. 


This part does not apply to judgments covered by the Uniform Foreign- 
Country Money Judgments Recognition Act, compiled in part 2 of this chapter. 


History. 
Acts 2019, ch. 278, § 3. 


Compiler’s Notes. 
Acts 2019, ch. 278, § 5 provided that the act 
applies to all actions commenced on or after 


July 1, 2019, in which the issue of recognition 
of a foreign-country judgment is raised. 


Effective Dates. 
Acts 2019, ch. 278, § 5. July 1, 2019. 


PART 2 


UNIFORM FOREIGN-COUNTRY MONEY JUDGMENTS 
RECOGNITION ACT 


26-6-201. Short title. 


This part shall be known and may be cited as the “Uniform Foreign-Country 


Money Judgments Recognition Act.” 


History. 
Acts 2019, ch. 278, § 1. 


Compiler’s Notes. 
Acts 2019, ch. 278, § 5 provided that the act 
applies to all actions commenced on or after 


July 1, 2019, in which the issue of recognition 
of a foreign-country judgment is raised. 


Effective Dates. 
Acts 2019, ch. 278, § 5. July 1, 2019. 


~ 
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26-6-202. Part definitions. 


As used in this part: 
(1) “Foreign country” means a government other than: 
(A) The United States; 
(B) A state, district, commonwealth, territory, or insular possession of 
the United States; or 
(C) Any other government with regard to which the decision in this 
state as to whether to recognize a judgment of that government’s courts is 
initially subject to determination under the Full Faith and Credit Clause 
of the United States Constitution; and 
(2) “Foreign-country judgment” means a judgment of a court of a foreign 
country. 


History. July 1, 2019, in which the issue of recognition 
Acts 2019, ch. 278, § 1. of a foreign-country judgment is raised. 
Compiler’s Notes. Effective Dates. 


Acts 2019, ch. 278, § 5 provided that the act Acts 2019, ch. 278, § 5. July 1, 2019. 
applies to all actions commenced on or after 


26-6-203. Applicability. 


(a) Except as otherwise provided in subsection (b), this part applies to a 
foreign-country judgment to the extent that the judgment: 
(1) Grants or denies recovery of a sum of money; and 
(2) Under the law of the foreign country where rendered, is final, 
conclusive, and enforceable. 

(b) This part does not apply to a foreign-country judgment, even if the 
judgment grants or denies recovery of a sum of money, to the extent that the 
judgment is: 

(1) A judgment for taxes; 

(2) A fine or other penalty; or 

(3) A judgment for divorce, support, or maintenance, or other judgment 
rendered in connection with domestic relations. 

(c) A party seeking recognition of a foreign-country judgment has the 
burden of establishing that this part applies to the foreign-country judgment. 


History. July 1, 2019, in which the issue of recognition 
Acts 2019, eheZ7a.soL of a foreign-country judgment is raised. 
Compiler’s Notes. Effective Dates. 


Acts 2019, ch. 278, § 5 provided that the act Acts 2019, ch. 278, § 5. July 1, 2019. 
applies to all actions commenced on or after 


26-6-204. Standards for recognition of foreign-country judgment. 


(a) Except as otherwise provided in subsections (b) and (c), a court of this 
state shall recognize a foreign-country judgment to which this part applies. 
(b) A court of this state may not recognize a foreign-country judgment if: 
(1) The judgment was rendered under a judicial system that does not 
provide impartial tribunals or procedures compatible with the requirements 
of due process of law; 
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(2) The foreign court did not have personal jurisdiction over the defen- 
dant; or 

(3) The foreign court did not have jurisdiction over the subject matter. 
(c) A court of this state need not recognize a foreign-country judgment if: 

(1) The defendant in the proceeding in the foreign court did not receive 
notice of the proceeding in sufficient time to enable the defendant to defend; 

(2) The judgment was obtained by fraud that deprived the losing party of 
an adequate opportunity to present its case; 

(3) The judgment or the cause of action on which the judgment is based is 
repugnant to the public policy of this state or of the United States; 

(4) The judgment conflicts with another final and conclusive judgment; 

(5) The proceeding in the foreign court was contrary to an agreement 
between the parties under which the dispute in question was to be deter- 
mined otherwise than by proceedings in that foreign court; 

(6) In the case of jurisdiction based only on personal service, the foreign 
court was a seriously inconvenient forum for the trial of the action; 

(7) The judgment was rendered in circumstances that raise substantial 
doubt about the integrity of the rendering court with respect to the 
judgment; 

(8) The specific proceeding in the foreign court leading to the judgment 
was not compatible with the requirements of due process of law; or 

(9) The foreign jurisdiction where the judgment was rendered would not 
give recognition to a similar judgment rendered in this state. 

(d) A party resisting recognition of a foreign-country judgment has the 
burden of establishing that a ground for nonrecognition stated in subsection (b) 
or (c) exists. 


History. July 1, 2019, in which the issue of recognition 
Acts 2019, ch. 278, § 1. of a foreign-country judgment is raised. 
Compiler’s Notes. Effective Dates. 


Acts 2019, ch. 278, § 5 provided that the act Acts 2019, ch. 278, § 5. July 1, 2019. 
applies to all actions commenced on or after 


26-6-205. Personal jurisdiction. 


(a) A foreign-country judgment may not be refused recognition for lack of 
personal jurisdiction if: 

(1) The defendant was served with process personally in the foreign 
country; 

(2) The defendant voluntarily appeared in the proceeding, other than for 
the purpose of protecting property seized or threatened with seizure in the 
proceeding or of contesting the jurisdiction of the court over the defendant; 

(3) The defendant, before the commencement of the proceeding, had 
agreed to submit to the jurisdiction of the foreign court with respect to the 
subject matter involved; 

(4) The defendant was domiciled in the foreign country when the proceed- 
ing was instituted or was a corporation or other form of business organiza- 
tion that had its principal place of business in, or was organized under the 
laws of, the foreign country; 
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(5) The defendant had a business office in the foreign country and the 
proceeding in the foreign court involved a cause of action arising out of 
business done by the defendant through that office in the foreign country; or 

(6) The defendant operated a motor vehicle or airplane in the foreign 
country and the proceeding involved a cause of action arising out of that 
operation. 

(b) The list of bases for personal jurisdiction in subsection (a) is not 
exclusive. The courts of this state may recognize bases of personal jurisdiction 
other than those listed in subsection (a) as sufficient to support a foreign- 
country judgment. 


History. July 1, 2019, in which the issue of recognition 
Acts 2019, ch. 278, § 1. of a foreign-country judgment is raised. 
Compiler’s Notes. Effective Dates. 


Acts 2019, ch. 278, § 5 provided that the act Acts 2019, ch. 278, § 5. July 1, 2019. 
applies to all actions commenced on or after 


26-6-206. Procedure for recognition of foreign-country judgment. 


(a) If recognition of a foreign-country judgment is sought as an original 
matter, the issue of recognition must be raised by filing an action seeking 
recognition of the foreign-country judgment. 

(b) If recognition of a foreign-country judgment is sought in a pending 
action, the issue of recognition may be raised by counterclaim, cross-claim, or 
affirmative defense. 


History. July 1, 2019, in which the issue of recognition 
Acts 2019, ch. 278, § 1. of a foreign-country judgment is raised. 
Compiler’s Notes. Effective Dates. 


Acts 2019, ch. 278, § 5 provided that the act Acts 2019, ch. 278, § 5. July 1, 2019. 
applies to all actions commenced on or after 


26-6-207. Effect of recognition of foreign-country judgment. 


If the court in a proceeding under § 26-6-206 finds that the foreign-country 
judgment is entitled to recognition under this part, then, to the extent that the 
foreign-country judgment grants or denies recovery of a sum of money, the 
foreign-country judgment is: 

(1) Conclusive between the parties to the same extent as the judgment of 

a sister state entitled to full faith and credit in this state would be 

conclusive; and 

(2) Enforceable in the same manner and to the same extent as a judgment 
rendered in this state. 


History. July 1, 2019, in which the issue of recognition 
Acts 2019, ch. 278, § 1. of a foreign-country judgment is raised. 
Compiler’s Notes. Effective Dates. 


Acts 2019, ch. 278, § 5 provided that the act Acts 2019, ch. 278, § 5. July 1, 2019. 
applies to all actions commenced on or after 
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26-6-208. Stay of proceedings pending appeal of foreign-country judg- 
ment. 


If a party establishes that an appeal from a foreign-country judgment is 
pending or will be taken, the court may stay any proceedings with regard to the 
foreign-country judgment until the appeal is concluded, the time for appeal 
expires, or the appellant has had sufficient time to prosecute the appeal and 
has failed to do so. 


History. July 1, 2019, in which the issue of recognition 
Acts 2019, ch. 278, § 1. of a foreign-country judgment is raised. 
Compiler’s Notes. Effective Dates. 


Acts 2019, ch. 278, § 5 provided that the act Acts 2019, ch. 278, § 5. July 1, 2019. 
applies to all actions commenced on or after 


26-6-209. Statute of limitations. 


An action to recognize a foreign-country judgment must be commenced 
within the earlier of the time during which the foreign-country judgment is 
effective in the foreign country or ten (10) years from the date that the 
foreign-country judgment became effective in the foreign country. 


History. July 1, 2019, in which the issue of recognition 
Acts 2019, ch. 278, § 1. of a foreign-country judgment is raised. 
Compiler’s Notes. Effective Dates. 


Acts 2019, ch. 278, § 5 provided that the act Acts 2019, ch. 278, § 5. July 1, 2019. 
applies to all actions commenced on or after 


26-6-210. Uniformity of interpretation. 


In applying and construing this uniform act, consideration must be given to 
the need to promote uniformity of the law with respect to its subject matter 
among states that enact it. 


History. July 1, 2019, in which the issue of recognition 
Acts 2019, ch. 278, § 1. of a foreign-country judgment is raised. 
Compiler’s Notes. Effective Dates. 


Acts 2019, ch. 278, § 5 provided that the act Acts 2019, ch. 278, § 5. July 1, 2019. 
applies to all actions commenced on or after 


26-6-211. Savings clause. 


This part does not prevent the recognition under principles of comity or 
otherwise of a foreign-country judgment not within the scope of this part. 


History. July 1, 2019, in which the issue of recognition 
Acts 2019, ch. 278, § 1. of a foreign-country judgment is raised. 
Compiler’s Notes. Effective Dates. 


Acts 2019, ch. 278, § 5 provided that the act Acts 2019, ch. 278, § 5. July 1, 2019. 
applies to all actions commenced on or after 


TITLE 27 
APPEAL AND REVIEW 


Chapter 
1. General Provisions. 
5. Appeals from General Sessions Court and Municipal Officers. 


CHAPTER 1 
GENERAL PROVISIONS 


Section 

27-1-101. Appeal by state of order dealing with injunctive relief in action challenging constitu- 
tionality of state statute. 

27-1-102 — 27-1-112. [Reserved.] 


27-1-101. Appeal by state of order dealing with injunctive relief in 
action challenging constitutionality of state statute. 


In an action brought against this state, a department or agency of this state, 
or an Official of this state in their official capacity that challenges the 
constitutionality of a state statute, the state may appeal as of right from an 
interlocutory order of a circuit or chancery court of this state that: 

(1) Grants, continues, or modifies an injunction; or 
(2) Denies a motion to dissolve or modify an injunction. 


History. | which enacted this section, applies to all causes 
Acts 2021, ch. 564, § 1. of action arising on or after July 1, 2021. 
Compiler’s Notes. Effective Dates. 


Acts 2021, ch. 564, § 2 provided that the act, Acts 2021, ch. 564, § 2. July 1, 2021. 
27-1-102 — 27-1-112. [Reserved.] 


27-1-113. Findings of fact — Scope of review. 


NOTES TO DECISIONS 


ANALYSIS trust document, it was a question of law; con- 

. sequently, the concurrent finding by the special 

10. Review of Chancellor’s Findings. master and the chancery court was not conclu- 
14. —Trial De Novo. sive, and the court of appeals reviewed it de 
novo with no presumption of correctness ac- 

10. Review of Chancellor’s Findings. corded to the trial court. Breen v. Sharp, — 
’ S.W.3d —, 2017 Tenn. App. LEXIS 742 (Tenn. 

14. —Trial De Novo. Ct. App. Nov. 14, 2017), appeal denied, — 


Because the resolution of whether an aunt S.W.3d —, 2018 Tenn. LEXIS 182 (Tenn. Mar. 
owned an undivided one-half interest in the 15, 2018) 


property issue hinged on the interpretation of a 
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27-1-122. Damages for frivolous appeal. 


NOTES TO DECISIONS 


ANALYSIS 


Frivolous Appeals. 
Non-Frivolous Appeal. 
Attorney Fees Denied. 
Attorney Fees Granted. 

1. Attorney’s Fees Precluded. 


BD Oy Ur tS 


2. Frivolous Appeals. 

Because an employer’s appeal from a final 
order awarding disability benefits to an em- 
ployee was frivolous, the employee was entitled 
to reasonable attorney fees and expenses in- 
curred in defending the appeal. Harris v. Mas- 
tec N. Am., Inc., — S.W.38d —, 2017 Tenn. 
LEXIS 894 (Tenn. Sept. 18, 2017). 

Ex-husband’s appeal was deemed frivolous 
because it was woefully short of stating a claim 
and was without merit to a point where success 
was not reasonably possible; accordingly, pur- 
chasers were entitled to the costs they incurred 
in defending the appeal. Trigg v. Church, — 
S.W.3d —, 2018 Tenn. App. LEXIS 380 (Tenn. 
Ct. App. July 2, 2018). 

As the appeal was frivolous and without 
merit, damages under the statute were 
awarded. Primary Residential Mortg., Inc. v. 
Baker, — S.W.3d —, 2018 Tenn. App. LEXIS 
409 (Tenn. Ct. App. July 28, 2018). 

Appeal was frivolous as it was devoid of 
merit. Shreibman v. First Class Corp., — 
S.W.3d —, 2018 Tenn. App. LEXIS 754 (Tenn. 
Ct. App. Dec. 21, 2018). 

Father’s appeal of the trial court’s visitation 
order was frivolous because he offered no rea- 
sonable basis to reverse the decision. Wight- 
man v. Wightman, — S.W.3d —, 2019 Tenn. 
App. LEXIS 247 (Tenn. Ct. App. May 21, 2019). 

Case was an appropriate one to award attor- 
ney’s fees against a limited liability company 
(LLC) and its attorney because the appeal was 
frivolous; the positions advanced by the LLC 
and attorney were not only unsupported, but 
the attorney made comments to the court of 
appeals that directly contradicted prior admis- 
sions on points the LLC conceded in the trial 
court. Nationwide Invs., LLC v. Pinnacle Bank, 
— S.W3d —, 2019 Tenn. App. LEXIS 458 
(Tenn. Ct. App. Sept. 16, 2019), appeal denied, 
Nationwide Invs. LLC v. Pinnacle Bank, — 
S.W.3d —, 2020 Tenn. LEXIS 131 (Tenn. Feb. 
19, 2020). 

While the case cited by defendants was simi- 
lar to this case, it nevertheless bore a signifi- 
cant and distinguishing fact, and with such a 
glaring difference, together with the inad- 
equate state of the record on appeal, defen- 
dants’ appeal had no reasonable chance of suc- 
cess and plaintiff was entitled to fees. Vanquish 


Express, LLC v. Dixie Ohio Xpress, LLC, — 
S.W.3d —, 2019 Tenn. App. LEXIS 615 (Tenn. 
Ct. App. Dec. 20, 2019). 

Trial court properly denied the plaintiffs’ 
motion for relief —claiming that the prior judg- 
ment and opinion were void—because, with the 
issuance of the appellate court’s mandate, the 
judgment and opinion in the prior action were 
final and became the law of the case and the 
trial court had no authority to revise or modify 
the prior opinion where none of the exceptions 
to the law of the case doctrine were applicable; 
the defendant’s attorney was entitled to an 
award of her fees because the plaintiffs’ appeal 
was frivolous. Grant v. Anderson, — S.W.3d —, 
2020 Tenn. App. LEXIS 257 (Tenn. Ct. App. 
June 2, 2020). 

Defendants’ appeal was devoid of merit and 
had no reasonable chance of succeeding as the 
fence was on the property line when the wife 
bought the house where it remained until 
plaintiff purchased the property next door; de- 
fendants’ deed did not describe the frontage as 
45 feet, only 42 or 43; and the former owner and 
former tenant of plaintiffs property testified 
that the fence was the property line. Cumber- 
land Advisory Grp., LLC v. Lee, — S.W.3d —, 
2021 Tenn. App. LEXIS 131 (Tenn. Ct. App. 
Mar. 31, 2021). 


4, Non-Frivolous Appeal. 

Brothers were denied damages for the ex- 
penses they incurred as a result of an aunt’s 
appeal because the appeal was not frivolous as 
the aunt prevailed on one of her issues. Breen v. 
Sharp, — S.W.3d —, 2017 Tenn. App. LEXIS 
742 (Tenn. Ct. App. Nov. 14, 2017), appeal 
denied, — S.W.3d —, 2018 Tenn. LEXIS 182 
(Tenn. Mar. 15, 2018). 

Because an appeal was not frivolous or taken 
solely for delay, the court of appeals declined to 
award attorney's fees to an estate as damages. 
In re Estate of Shell, — S.W.3d —, 2018 Tenn. 
App. LEXIS 505 (Tenn. Ct. App. Aug. 29, 2018). 

When an appellate court ruled in favor of the 
appellant in an appeal on the issue of res 
judicata, given that partial victory, the court 
could not say that the appeal from an order 
dismissing the appeal for failure to state a 
claim was entirely devoid of merit. Accordingly, 
the court, in the exercise of its discretion, 
declined to deem the appeal frivolous and de- 
nied the appellee’s request for damages. Khan 
v. Regions Bank, 572 S.W.3d 189, 2018 Tenn. 
App. LEXIS 560 (Tenn. Ct. App. Sept. 24, 2018), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
82 (Tenn. Jan. 18, 2019). 

While the appeal in this termination of pa- 
rental rights case was a frustration of the 
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child’s need for permanency and stability, the 
court did not wish to discourage future legiti- 
mate appeals, especially in cases involving a 
decision concerning parental rights, and thus 
the request to deem the father’s appeal frivo- 
lous was denied. In re Kaycee M., — S.W.3d —, 
2018 Tenn. App. LEXIS 585 (Tenn. Ct. App. Oct. 
3, 2018), appeal dismissed, — S.W.3d —, 2019 
Tenn. LEXIS 78 (Tenn. Feb. 12, 2019). 

Wife’s appeal was not frivolous because al- 
though the wife did not prevail with regard to 
her issue on child support, she did prevail with 
regard to her the other issue she raised. Miller 
v. Miller, — S.W.3d —, 2019 Tenn. App. LEXIS 
166 (Tenn. Ct. App. Apr. 4, 2019). 

Court of appeals declined to exercise its dis- 
cretion to award damages to a decedent’s 
daughter and her husband because a widower’s 
appeal was not devoid of merit and was not 
taken solely for delay; the judgment of the trial 
court dismissing the widower’s partition action 
was vacated and remanded. Love v. McDowell, 
— §$.W.3d —, 2019 Tenn. App. LEXIS 414 
(Tenn. Ct. App. Aug. 26, 2019). 

Although none of the company’s issues en- 
titled it to relief, the court could not conclude 
that this appeal rose to the level of being devoid 
of merit; the company’s argument as to its first 
issue was, although not persuasive, colorable, 
and the court declined to award damages. Irvin 
v. Green Wisehomes, LLC, — S.W.3d —, 2021 
Tenn. App. LEXIS 63 (Tenn. Ct. App. Feb. 26, 
2021). 


5. Attorney Fees Denied. 

Award of attorney’s fees under T.C.A. § 27- 
1-122 was inappropriate where although the 
appeal was not resolved in appellant’s favor, 
the appellate court was unable to conclude that 
the appeal was devoid of merit. Town & Coun- 
try Jewelers, Inc. v. Trotter, 538 S.W.3d 508, 
2017 Tenn. App. LEXIS 506 (Tenn. Ct. App. 
July 27, 2017), appeal denied, Town & Country 
Jewelers Inc. v. Trotter, — S.W.38d —, 2017 
Tenn. LEXIS 838 (Tenn. Nov. 21, 2017). 

Wife was denied the attorney’s fees she in- 
curred on appeal because she was not entitled 
to an additional award of attorney’s fees on 
appeal based on a postnuptial agreement. Pan- 
dey v. Pandey, — S.W.3d —, 2017 Tenn. App. 
LEXIS 692 (Tenn. Ct. App. Oct. 16, 2017). 

Wife’s request for attorney’s fees on appeal 
was denied because the husband’s appeal was 
not frivolous, and there was no evidence that 
the appeal was taken solely for delay. Vlach v. 
Vlach, 556 S.W.3d 219, 2017 Tenn. App. LEXIS 
717 (Tenn. Ct. App. Oct. 27, 2017). 

Contestants’ request for attorney’s fees and 
costs on appeal were denied because propo- 
nents’ appeal was not frivolous or taken solely 
for delay. In re Estate of Morris, — S.W.3d —, 
2017 Tenn. App. LEXIS 741 (Tenn. Ct. App. 
Nov. 13, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 198 (Tenn. Mar. 15, 2018). 


27-1-122 


Court of appeals declined to award a mother 
her attorney’s fees because a putative father’s 
appeal was not devoid of merit or taken solely 
for delay. In re Michael J., — S.W.3d —, 2018 
Tenn. App. LEXIS 52 (Tenn. Ct. App. Jan. 31, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 303 (Tenn. May 16, 2018). 

Husband was successful in his appeal, and 
the appeal was not frivolous or taken solely for 
delay, such that the wife’s request for attorney 
fees under T.C.A. § 27-1-122 was denied. Wil- 
hoit v. Wilhoit, — S.W.3d —, 2018 Tenn. App. 
LEXIS 91 (Tenn. Ct. App. Feb. 16, 2018). 

Appeal was not devoid of merit, nor was it 
taken solely for delay, and thus the mother’s 
request for fees under T.C.A. § 27-1-122 was 
denied. In re Britton H-S, — S.W.3d —, 2018 
Tenn. App. LEXIS 101 (Tenn. Ct. App. Feb. 23, 
2018). 

Court of appeals exercised its discretion to 
deny an award of attorney’s fees on appeal 
because although a beneficiary’s brief lacked 
specificity in many areas, the appeal was not 
frivolous or taken solely for delay; substantial 
attorneys fees had been awarded from the 
estate, with the result that the estate was 
exhausted. In re Estate of Storey, — S.W.3d —, 
2018 Tenn. App. LEXIS 121 (Tenn. Ct. App. 
Mar. 5, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 469 (Tenn. July 19, 2018). 

Chefs request for fees pursuant to the stat- 
ute was denied because the court of appeals 
declined to find that the appeal of the former 
director of a culinary program was frivolous. 
Loftis v. Rayburn, — S.W.3d —, 2018 Tenn. 
App. LEXIS 201 (Tenn. Ct. App. Apr. 20, 2018). 

Appellee was not entitled to an award of 
attorney’s fees under the frivolous appeal stat- 
ute because the appellate court did not find the 
appeal to be so devoid of merit that it war- 
ranted the award of damages. Rich v. Rich, — 
S.W.3d —, 2018 Tenn. App. LEXIS 229 (Tenn. 
Ct. App. Apr. 27, 2018). 

Appeal was not so utterly devoid of merit 
that it warranted an award of damages, and 
the husband’s request for attorney fees was 
denied. Yarbrough v. Yarbrough, — S.W.3d —, 
2018 Tenn. App. LEXIS 259 (Tenn. Ct. App. 
May 11, 2018). 

Although the husband was not successful 
with regard to the issues he raised, his appeal 
was not so devoid of merit as to warrant an 
award of attorney’s fees to the wife. Disterdick 
v. Disterdick, — S.W.3d —, 2018 Tenn. App. 
LEXIS 325 (Tenn. Ct. App. June 18, 2018). 

Request for attorney fees was denied; al- 
though only one ground was necessary to sup- 
port termination of parental rights and one was 
established, it could not be said that the fa- 
ther’s argument regarding the best interest of 
the child was so utterly devoid of merit as to 
have been frivolous. In re Kylea K., — S.W.3d 
—, 2018 Tenn. App. LEXIS 338 (Tenn. Ct. App. 
June 21, 2018). 


27-1-122 


In deference to the circuit court’s discretion, 
the appellate court affirmed the circuit court’s 
failure to award attorney fees to a father. Ex- 
ercising its own discretion, the appellate court 
denied any fees on appeal to the father. In re 
Maya M., — 8.W.3d —, 2018 Tenn. App. LEXIS 
395 (Tenn. Ct. App. July 9, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 692 
(Tenn. Nov. 14, 2018). 

Husband’s request for attorney’s fees in- 
curred on appeal was denied as the wife’s 
appeal was not so devoid of merit as to be 
frivolous under T.C.A. § 27-1-122, and case law 
concluded that attorney’s fees were not avail- 
able under former T.C.A. § 36-5-103(c) 
(amended 2018). Odom v. Odom, — 8.W.3d —, 
2018 Tenn. App. LEXIS 419 (Tenn. Ct. App. 
July 23, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 736 (Tenn. Dec. 6, 2018). 

When a mother unsuccessfully sought modi- 
fication of a primary residential parent and a 
residential parenting schedule, the father was 
not entitled to appellate attorney’s fees because 
the appeal was not frivolous, and the record did 
not indicate the appeal was brought for pur- 
poses of delay. Null v. Cummins, — 8.W.3d —, 
2018 Tenn. App. LEXIS 480 (Tenn. Ct. App. 
Aug. 17, 2018). 

While the trustees did not prevail, their ar- 
gument was not completely without merit, and 
thus the court declined to award attorney’s fees 
for a frivolous appeal. In re Farmer Family 
Trust, — S.W.3d —, 2018 Tenn. App. LEXIS 598 
(Tenn. Ct. App. Oct. 11, 2018). 

Appeal was not frivolous and not taken solely 
for delay, and thus the request for fees was 
denied. Kendle v. Kendle, — S.W.3d —, 2018 
Tenn. App. LEXIS 610 (Tenn. Ct. App. Oct. 18, 
2018). 

Because the husband’s appeal was not so 
devoid of merit as to be characterized as frivo- 
lous, the appellate court declined the wife’s 
request for attorney fees and costs in defense of 
the appeal. Larsen v. Giannakoulias, — S.W.3d 
—, 2018 Tenn. App. LEXIS 627 (Tenn. Ct. App. 
Oct. 26, 2018). 

As the appeal in this divorce and custody case 
was not frivolous and not taken solely for delay, 
the father’s request for fees was denied. King v. 
Daily, — S.W.3d —, 2018 Tenn. App. LEXIS 699 
(Tenn. Ct. App. Nov. 30, 2018), appeal dis- 
missed, — S.W.3d —, 2020 Tenn. App. LEXIS 
81 (Tenn. Ct. App. Feb. 25, 2020). 

Father was successful in overturning the 
trial court’s decision to award the costs of a 
parental evaluation as a medical expense of the 
children. As such, the appellate court declined 
to award attorney fees under this section. Bru- 
netz v. Brunetz, — S.W.3d —, 2019 Tenn. App. 
LEXIS 119 (Tenn. Ct. App. Mar. 8, 2019). 

Appeal was not found to be devoid of merit or 
taken solely for delay, and thus attorney fees on 
this basis were denied. New v. Dumitrache, — 
S.W.3d —, 2019 Tenn. App. LEXIS 174 (Tenn. 
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Ct. App. Apr. 12, 2019), rev’d, 604 S.W.3d 1, 
2020 Tenn. LEXIS 264 (Tenn. June 29, 2020). 

Court did not find that this appeal was frivo- 
lous or taken solely for delay, and thus the 
request for attorney fees under the statute was 
declined. Holleman v. Holleman, — $.W.3d —, 
2019 Tenn. App. LEXIS 274 (Tenn. Ct. App. 
May 30, 2019). 

Court did not find the appeal to be frivolous, 
and thus the request for attorney fees was 
denied. Harris Bldg. Group, Inc. v. Tenn. Elec., 
Inc., — S.W.3d —, 2019 Tenn. App. LEXIS 293 
(Tenn. Ct. App. June 10, 2019). 

Court of appeals exercised its discretion to 
deny a former wife’s request for appellate at- 
torney’s fees because the former husband’s ap- 
peal was not frivolous or taken solely for delay. 
Neamtu v. Neamtu, — S.W.3d —, 2019 Tenn. 
App. LEXIS 332 (Tenn. Ct. App. July 2, 2019). 

Court of appeals denied a husband’s request 
for attorney’s fees and expenses incurred on 
appeal because it did not find the wife’s appeal 
to be frivolous. Odom v. Odom, — S.W.3d —, 
2019 Tenn. App. LEXIS 378 (Tenn. Ct. App. 
Aug. 5, 2019). 

Appellants lost 30 acres of farmland because 
they were unable to pay a judgment, and thus 
the court declined to exercise its discretion to 
award further damages to appellee in this ap- 
peal. Sklar v. Clancy, — S.W.3d —, 2019 Tenn. 
App. LEXIS 486 (Tenn. Ct. App. Oct. 2, 2019). 

Father was not entitled to an award of attor- 
ney’s fees and damages incurred as a result ofa 
mother’s allegedly frivolous appeal because the 
father’s appellate brief’s statement of issues did 
not properly raise the matter, waiving it. Blak- 
ney v. White, — S.W.3d —, 2019 Tenn. App. 
LEXIS 498 (Tenn. Ct. App. Oct. 8, 2019). 

Mother and stepfather were not entitled to 
an award of attorneys fees on appeal in a 
termination of parental rights case because the 
father’s appeal was not frivolous as the termi- 
nation of the father’s parental rights was re- 
versed on appeal. In re Mattie L., — S.W.3d —, 
2020 Tenn. App. LEXIS 152 (Tenn. Ct. App. Apr. 
14, 2020). 

Although mother prevailed in this appeal, 
the father’s appeal was not frivolous or taken 
solely for delay, so fees were denied. Napier v. 
Napier, — S.W.3d —, 2020 Tenn. App. LEXIS 
332 (Tenn. Ct. App. July 27, 2020). 

Because the appeal was not frivolous or 
taken solely for delay, the court denied interve- 
nors’ request for attorney fees on appeal. Druek 
v. Hydrogen Engine Ctr., Inc., — S.W.3d —, 
2020 Tenn. App. LEXIS 481 (Tenn. Ct. App. Oct. 
30, 2020). 

Because a wife did not raise the issue of the 
husband’s appeal being a frivolous appeal or 
the fact that she sought her attorney’s fees on 
appeal in her statement of the issues, the court 
of appeals declined to award attorney’s fees in 
the appeal. Sekik v. Abdelnabi, — S.W.3d —, 
2020 Tenn. App. LEXIS 516 (Tenn. Ct. App. 
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Nov. 18, 2020), vacated, — S.W.3d —, 2021 
Tenn. App. LEXIS 11 (Tenn. Ct. App. Jan. 12, 
2021), substituted opinion, — S.W.3d —, 2021 
Tenn. App. LEXIS 10 (Tenn. Ct. App. Jan. 13, 
2021). 

Although one of appellant’s arguments was 
waived by appellant’s failure to properly brief 
the argument, appellant did raise another ar- 
gument that, if successful, would have resulted 
in a new trial. As such, the appellate court 
declined to deem appellant’s appeal frivolous or 
to award attorney’s fees incurred in any portion 
of the appeal. Payne v. Bradley, — S.W.3d —, 
2021 Tenn. App. LEXIS 73 (Tenn. Ct. App. Mar. 
01, 2021). 


6. Attorney Fees Granted. 

Trial court properly formulated a parenting 
plan because, while most of the statutory fac- 
tors weighed in favor of both parents equally, 
several factors favored the mother, and no 
factors favored the father, the trial court’s de- 
cision to deviate from the agreed permanent 
parenting plan was reasonable, the version 
that was finally approved by the trial court was 
consistent with the father’s proposal, requiring 
parents who precipitated custody or support 
proceeding to underwrite the costs if their 
claims were ultimately found to be unwar- 
ranted was appropriate as a matter of policy, 
and the mother was entitled to recover the 
reasonable and necessary attorney’s fees she 
incurred on appeal. Kincade v. Kincade, — 
S.W.3d —, 2018 Tenn. App. LEXIS 173 (Tenn. 
Ct. App. Apr. 4, 2018). 

Appellee was entitled to the appellee’s re- 
quest for frivolous appeal damages because the 
appeal by the appellant had no reasonable 
chance of success. Remand for determination of 
reasonable attorney’s fees and costs was, there- 
fore, appropriate. Rummage v. Rummage, — 
S.W.3d —, 2018 Tenn. App. LEXIS 253 (Tenn. 
Ct. App. May 9, 2018). 

Because appellant failed to provide the ap- 
pellate court with a record that would allow it 
to review the trial court’s findings, the appeal 
had no prospect of succeeding; therefore, the 
appeal was frivolous, and appellees were 
awarded attorney fees on appeal. Clark v. Ow- 
ens, — S.W.3d —, 2019 Tenn. App. LEXIS 225 
(Tenn. Ct. App. May 8, 2019). 
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Grandmother failed to present any factual 
allegations or legal argument that would create 
any possibility that she would prevail in the 
appellate court, and thus the court exercised its 
discretion to award the mother, cousin, and 
guardian ad litem their reasonable attorney’s 
fees and costs on appeal. In re Cassi J., — 
S.W.3d —, 2020 Tenn. App. LEXIS 258 (Tenn. 
Ct. App. June 2, 2020). 

Based on the evidence presented during trial 
and the trial court’s finding that the husband 
was not credible, the husband’s appeal had 
little prospect of success and, therefore, the 
appeal was frivolous and the wife was entitled 
to attorney’s fees on appeal. Dailey v. Dailey, — 
S.W.3d —, 2020 Tenn. App. LEXIS 313 (Tenn. 
Ct. App. July 13, 2020). 

Plaintiffs request for attorney fees, costs, 
and expenses incurred on appeal was granted 
because defendants’ appeal had no prospect of 
success; notably absent from defendants’ brief 
was any acknowledgement that their assent to 
the settlement’s terms was under oath and 
upon counsel’s advice; and the trial court found 
several problems with defendants’ proposed 
statement of the evidence as, inter alia, defen- 
dants falsely claimed that the trial court would 
not permit pretrial motions, such as a motion 
for continuance, where they did not file any 
such pretrial motion. MC Builders, LLC v. 
Reveiz, — S.W.3d —, 2020 Tenn. App. LEXIS 
495 (Tenn. Ct. App. Nov. 5, 2020). 


21. Attorney’s Fees Precluded. 

Trial court did not err in finding that one 
party was pro se for purposes of T.C.A. § 20- 
12-119(c)(5)(D); while the party’s pleadings 
were, in large part, verbatim to the pleadings 
filed by the other parties, a notice of appear- 
ance was never entered for the party and he 
signed his own pleadings. Additionally, the trial 
court did not abuse its discretion in declining to 
find that the party acted unreasonably in bring- 
ing his dismissed claims. Irvin v. Green Wise- 
homes, LLC, — S.W.3d —, 2021 Tenn. App. 
LEXIS 63 (Tenn. Ct. App. Feb. 26, 2021). 

Appeal was devoid of merit and had no rea- 
sonable chance of succeeding, and thus defen- 
dant was entitled to recover the reasonable and 
necessary expenses and costs incurred on ap- 
peal. Davis v. Sovereign Invs., LLC, — S.W.3d 
—, 2021 Tenn. App. LEXIS 128 (Tenn. Ct. App. 
Mar. 30, 2021). 


CHAPTER 5 


APPEALS FROM GENERAL SESSIONS COURT AND 
MUNICIPAL OFFICERS 


Section 
27-5-108. Appeal from general sessions court. 


27-5-102 
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27-5-102. Appeal from recorder or municipal officer. 


NOTES TO DECISIONS 


6. Case Removed by Appeal. 

This action originated in municipal court and 
was timely appealed to the trial court; pursu- 
ant to the plain language of the rule, this action 


clearly constituted a case removed by appeal to 
the chancery or circuit courts. City of Athens v. 
Straser, — S.W.3d —, 2020 Tenn. App. LEXIS 
464 (Tenn. Ct. App. Oct. 20, 2020). 


27-5-106. Judgment on default of appellant. 


NOTES TO DECISIONS 


1. Failure to Prosecute Appeal. 

General sessions court and the circuit court 
did not err in awarding the creditor a default 
judgment because the debtor failed to appear 
and prosecute the appeal; T.C.A. §§ 27-5-106(a) 
and 27-5-107 did not give the trial court discre- 
tion to enter final judgment for the creditor; 
and T.C.A. § 27-5-106(a) provided that the 
plaintiff should have judgment final, by default, 
for the amount of the judgment of the court of 
general sessions if the defendant failed to ap- 
pear and prosecute the appeal. Browning v. 
Browning, — S.W.3d —, 2018 Tenn. App. 
LEXIS 495 (Tenn. Ct. App. Aug. 27, 2018). 

Fails to appear” for purposes of T.C.A. § 27- 
5-106(a) suggests a lack of interest in prosecut- 
ing the appeal and that the appellant/defen- 
dant just did not bother to show up; here, 
defendant timely filed a motion under Tenn. R. 
Civ. P. 59.04, 60.02 claiming to have a valid 
reason for not appearing, and the circuit court 
implicitly credited his reason by granting his 
motion, which was not an abuse of discretion. 
Ken Smith Auto Parts v. Thomas, — S.W.3d —, 
2019 Tenn. App. LEXIS 17 (Tenn. Ct. App. Jan. 
15, 2019), affd, 599 S.W.3d 555, 2020 Tenn. 
LEXIS 147 (Tenn. Apr. 17, 2020). 

Circuit court erred in dismissing a corporate 
president’s appeal and remanding the case to 
the general sessions court for execution of the 
general sessions judgment because the circuit 
court should have entered its own default judg- 
ment against the president in the amount of 
the general sessions judgment, plus costs, sub- 
ject to execution in the circuit court. Ken Smith 
Auto Parts v. Thomas, — S.W.3d —, 2020 Tenn. 
App. LEXIS 172 (Tenn. Apr. 17, 2020). 

If the defendant/appellant fails to prosecute 
his or her appeal to circuit court, both T.C.A. 


27-5-107. Affirmance. 


§§ 27-5-106 and 27-5- 107 direct the circuit 
court to enter a default judgment in the amount 
of the general sessions judgment, plus costs; 
given the de novo nature of the appeal from 
general sessions court to circuit court, “affir- 
mance” of the general sessions judgment does 
not result in issuance of a mandate to that 
court as would affirmance of a circuit court 
judgment by the court of appeals. Ken Smith 
Auto Parts v. Thomas, — S.W.3d —, 2020 Tenn. 
App. LEXIS 172 (Tenn. Apr. 17, 2020). 

Neither T.C.A. § 27-5-106 nor § 27-5-107 
includes dismissal of the appeal and remand to 
the general sessions court as an option in the 
event the defendant/appellant fails to appear 
and prosecute an appeal from the general ses- 
sions court, and neither includes a mechanism 
by which the circuit court remands the matter 
back to general sessions court once the defen- 
dant/appellant perfects an appeal; the supreme 
court presumes the legislature intentionally 
omitted such an option. Ken Smith Auto Parts 
v. Thomas, — S.W.3d —, 2020 Tenn. App. 
LEXIS 172 (Tenn. Apr. 17, 2020). 

Steve Frost Agency v. Spurlock, 859 S.W.2d 
337, 1993 Tenn. App. LEXIS 213 (Tenn. Ct. 
App. 1993), and its progeny, including Cantrell 
v. Tolley, No. W2010-02019-COA-R3-CV, 2011 
WL 3556988 (Tenn. Ct. App. Aug. 11, 2011), are 
overruled to the extent they interpret T.C.A. 
§§ 27-5-106 and 27-5-107 as giving circuit 
courts a second option when a defendant/appel- 
lant from general sessions court fails to appear 
and prosecute his or her appeal, to dismiss the 
defendant’s appeal and remand to general ses- 
sions court. Ken Smith Auto Parts v. Thomas, 
— §.W.3d —, 2020 Tenn. App. LEXIS 172 
(Tenn. Apr. 17, 2020). 


NOTES TO DECISIONS 


ANALYSIS 


iF Dismissal of Appeal. 
2. —Effect on Judgment. 


1. Dismissal of Appeal. 

General sessions court and the circuit court 
did not err in awarding the creditor a default 
judgment because the debtor failed to appear 
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and prosecute the appeal; T.C.A. §§ 27-5-106(a) 
and 27-5-107 did not give the trial court discre- 
tion to enter final judgment for the creditor; 
and T.C.A. § 27-5-106(a) provided that the 
plaintiff should have judgment final, by default, 
for the amount of the judgment of the court of 
general sessions if the defendant failed to ap- 
pear and prosecute the appeal. Browning v. 
Browning, — S.W.3d —, 2018 Tenn. App. 
LEXIS 495 (Tenn. Ct. App. Aug. 27, 2018). 

If the defendant/appellant fails to prosecute 
his or her appeal to circuit court, both T.C.A. 
§§ 27-5-106 and 27-5- 107 direct the circuit 
court to enter a default judgment in the amount 
of the general sessions judgment, plus costs; 
given the de novo nature of the appeal from 
general sessions court to circuit court, “affir- 
mance” of the general sessions judgment does 
not result in issuance of a mandate to that 
court as would affirmance of a circuit court 
judgment by the court of appeals. Ken Smith 
Auto Parts v. Thomas, — S.W.3d —, 2020 Tenn. 
App. LEXIS 172 (Tenn. Apr. 17, 2020). 

Circuit court erred in dismissing a corporate 
president’s appeal and remanding the case to 
the general sessions court for execution of the 
general sessions judgment because the circuit 
court should have entered its own default judg- 
ment against the president in the amount of 
the general sessions judgment, plus costs, sub- 
ject to execution in the circuit court. Ken Smith 
Auto Parts v. Thomas, — S.W.3d —, 2020 Tenn. 
App. LEXIS 172 (Tenn. Apr. 17, 2020). 

Neither T.C.A. § 27-5-106 nor § 27-5-107 
includes dismissal of the appeal and remand to 
the general sessions court as an option in the 
event the defendant/appellant fails to appear 
and prosecute an appeal from the general ses- 
sions court, and neither includes a mechanism 
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by which the circuit court remands the matter 
back to general sessions court once the defen- 
dant/appellant perfects an appeal; the supreme 
court presumes the legislature intentionally 
omitted such an option. Ken Smith Auto Parts 
v. Thomas, — S.W.3d —, 2020 Tenn. App. 
LEXIS 172 (Tenn. Apr. 17, 2020). 

Steve Frost Agency v. Spurlock, 859 S.W.2d 
337, 1993 Tenn. App. LEXIS 213 (Tenn. Ct. 
App. 1993), and its progeny, including Cantrell 
v. Tolley, No. W2010-02019-COA-R3-CV, 2011 
WL 3556988 (Tenn. Ct. App. Aug. 11, 2011), are 
overruled to the extent they interpret T.C.A. 
§§ 27-5-106 and 27-5-107 as giving circuit 
courts a second option when a defendant/appel- 
lant from general sessions court fails to appear 
and prosecute his or her appeal, to dismiss the 
defendant’s appeal and remand to general ses- 
sions court. Ken Smith Auto Parts v. Thomas, 
— §.W.3d —, 2020 Tenn. App. LEXIS 172 
(Tenn. Apr. 17, 2020). 


2. —Effect on Judgment. 

Circuit court’s January 2017 judgment dis- 
missed the appeal for lack of jurisdiction and 
remanded for distribution of the bond, such 
that the general sessions court’s subsequent 
ruling on plaintiffs’ motion to recover was an 
enforcement of the prior judgment, not a modi- 
fication. Bell v. Cadmus, — S.W.3d —, 2018 
Tenn. App. LEXIS 757 (Tenn. Ct. App. Dec. 26, 
2018). 

Instead of the circuit court’s issuing its own 
order of disbursal upon its finding that it could 
provide no relief, the circuit court dismissed the 
appeal and remanded to the general sessions 
court for enforcement of the original judgment, 
which was not error. Bell v. Cadmus, — $.W.3d 
—, 2018 Tenn. App. LEXIS 757 (Tenn. Ct. App. 
Dec. 26, 2018). 


27-5-108. Appeal from general sessions court. 


(a)(1) Any party may appeal from a decision of the general sessions court to 
the circuit court of the county within a period of ten (10) days on complying 


with this chapter. 


(2) In civil cases, if one (1) or more of the parties before the general 
sessions court, on one (1) or more warrants, perfects an appeal of a decision 
of the general sessions court to the circuit court, as provided in this section, 
then cross appeals and separate appeals are not required, and upon the filing 
of a notice of appeal by any party, issues may be brought up for review by any 


party. 


(b) This provision allowing ten (10) days in which to perfect an appeal shall 
apply in every county of Tennessee, any provision of any private act to the 
contrary notwithstanding, it being the legislative intent to establish a uniform 
period of ten (10) days in which any such appeal may be perfected in any 


county in Tennessee. 


(c) Any appeal shall be heard de novo in the circuit court. 
(d) Ifno appeal is taken within the time provided, then execution may issue. 


27-6-101 


History. 

Acts 1959, ch. 109, § 4; T.C.A., § 27-509; 
modified; Acts 2002, ch. 707, § 1; 2008, ch. 756, 
§ 152018) ch. B68 /S"1: 


Compiler’s Notes. 

Acts 2018, ch. 858, § 2 provided that the act, 
which amended this section, shall apply to 
appeals filed on or after May 3, 2018. 


Amendments. 

The 2018 amendment rewrote (a)(2) which 
read: “(2) If there are multiple parties in a case 
before the general sessions court in which com- 
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parative fault is an issue at trial, and if one (1) 
or more of the parties, but not all, perfects an 
appeal of a decision of the sessions court to the 
circuit court, as provided in this section, then 
the appealing party shall serve written notice 
to all other parties that an appeal has been 
taken. Such written notice shall be sent to the 
last known address of each such party or to the 
party’s legal counsel. The other parties shall 
have ten (10) days from receipt of such notice to 
perfect an appeal.” 


Effective Dates. 
Acts 2018, ch. 858 § 2. May 3, 2018. 


NOTES TO DECISIONS 


ANALYSIS 


3. Time for Appeal. 
8. Forcible Entry and Detainer. 
12. Jurisdiction. 


3. Time for Appeal. 

Property owner’s motion to set aside was 
timely filed and tolled the time for perfecting a 
de novo appeal to the circuit court because the 
owner filed his motion the day after the general 
sessions court entered its judgment for posses- 
sion. Wells Fargo Bank, N.A. v. Dorris, 556 
S.W.3d 745, 2017 Tenn. App. LEXIS 836 (Tenn. 
Ct. App. Dec. 28, 2017), appeal denied, Wells 
Fargo Bank N.A. v. Dorris, — S.W.3d —, 2018 
Tenn. LEXIS 283 (Tenn. May 17, 2018). 


8. Forcible Entry and Detainer. 
Following the expiration of the automatic 
stay of the chancery court’s April 16, 2017 
judgment, appellant failed to obtain a stay 
pending appeal and thus the judgment became 
enforceable on May 15, 2017 and remained 
enforceable when appellee sought to enforce the 
judgment by filing a detainer summons in the 
general sessions court and when appellant ap- 
pealed to the circuit court. The trial court had 
subject matter jurisdiction to adjudicate this 


detainer action. Bottorff v. Sears, — S.W.3d —, 
2019 Tenn. App. LEXIS 259 (Tenn. Ct. App. 
May 238, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 477 (Tenn. Sept. 19, 2019). 


12. Jurisdiction. 

Tenn. R. Civ. P. 59, 60 are applicable to de 
novo appeals from general sessions court to 
circuit court; as in any other circuit court case, 
these rules reflect the circuit courts’ jurisdic- 
tion to correct earlier orders, even after an 
erroneous remand to general sessions court, 
within the parameters set out in those rules. 
Ken Smith Auto Parts v. Thomas, 599 S.W.3d 
555, 2020 Tenn. LEXIS 147 (Tenn. Apr. 17, 
2020). 

Dismissal of a parent’s untimely appeal for 
lack of subject matter jurisdiction when the 
parent failed to file an appeal within ten days of 
the general sessions court’s order of protection, 
as required by statute, was appropriate be- 
cause the writ of error which the parent filed 
after the expiration of the time limit was no 
longer a viable method of appeal in the State of 
Tennessee. Furthermore, statutes providing for 
a period of more than ten days to file an appeal 
were not applicable to the matter. New v. Du- 
mitrache, 604 S.W.3d 1, 2020 Tenn. LEXIS 264 
(Tenn. June 29, 2020). 


CHAPTER 6 
WRIT OF ERROR 


27-6-101. Right to writ. 


NOTES TO DECISIONS 


ANALYSIS 


ie Abolishment of Writ. 
12. When Available. 
13. —Generally. 


1. Abolishment of Writ. 

Dismissal of a parent’s untimely appeal for 
lack of subject matter jurisdiction when the 
parent failed to file an appeal within ten days of 
the general sessions court’s order of protection, 
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as required by statute, was appropriate be- 
cause the writ of error which the parent filed 
after the expiration of the time limit was no 
longer a viable method of appeal in the State of 
Tennessee. Furthermore, statutes providing for 
a period of more than ten days to file an appeal 
were not applicable to the matter. New v. Du- 
mitrache, 604 S.W.3d 1, 2020 Tenn. LEXIS 264 
(Tenn. June 29, 2020). 
12. When Available. 
13. —Generally. 

Father’s petition challenged both the grant of 
the orders of protection and the award of attor- 
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ney fees, and although the errors of fact were 
improperly raised in the writ of error, the 
chancery court did not lack subject matter 
jurisdiction; the absence of a timely appeal was 
immaterial, the father properly filed the writ of 
appeal in chancery court, and under the order 
of protection statutes, appeals were to the cir- 
cuit or chancery court of the county. New v. 
Dumitrache, — S.W.3d —, 2019 Tenn. App. 
LEXIS 174 (Tenn. Ct. App. Apr. 12, 2019), rev’d, 
604 S.W.3d 1, 2020 Tenn. LEXIS 264 (Tenn. 
June 29, 2020). 


27-6-103. Time for application to circuit court. 


NOTES TO DECISIONS 


1. Construction with Other Sections. 
Dismissal of a parent’s untimely appeal for 
lack of subject matter jurisdiction when the 
parent failed to file an appeal within ten days of 
the general sessions court’s order of protection, 
as required by statute, was appropriate be- 
cause the writ of error which the parent filed 


after the expiration of the time limit was no 
longer a viable method of appeal in the State of 
Tennessee. Furthermore, statutes providing for 
a period of more than ten days to file an appeal 
were not applicable to the matter. New v. Du- 
mitrache, 604 S.W.3d 1, 2020 Tenn. LEXIS 264 
(Tenn. June 29, 2020). 


CHAPTER 7 
WRIT OF ERROR CORAM NOBIS 


27-7-101. Right to relief. 


NOTES TO DECISIONS 


1. Practice and Procedure. 

Criminal error coram nobis claims are not 
governed by the Tennessee Rules of Civil Pro- 
cedure. Writs of error coram nobis filed pursu- 
ant to T.C.A. § 40-26-105 are not governed by 


27-7-103. Petition — Supersedeas. 


the Tennessee Rules of Civil Procedure but 
rather by T.C.A. §§ 27-7-101 through 27-7-108. 
Nunley v. State, 552 S.W.3d 800, 2018 Tenn. 
LEXIS 382 (Tenn. July 19, 2018). 


NOTES TO DECISIONS 


ANALYSIS 


5. Proceedings for Error Coram Nobis. 
11. —Time-barred. 

14. ‘Tolling of Statute of Limitations. 
15. Petition Properly Denied. 

16. Affirmative Defense. 

17. Appeal. 


5. Proceedings for Error Coram Nobis. 


11. —Time-barred. 

State of Tennessee’s statute of limitations 
argument was without merit under the law of 
the case doctrine because the State did not file 
a petition to rehear in the first appeal concern- 
ing the intermediate appellate court’s determi- 
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nation that the statute of limitations issue 
could not be considered, nor did the State seek 
review by the Supreme Court of Tennessee. 
State v. Lowery, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 633 (Tenn. Crim. App. July 19, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 798 (Tenn. Nov. 16, 2017). 

Coram nobis petition was untimely, having 
been filed nearly two decades after the one-year 
limitations period. Keen v. State, — S.W.3d —, 
2017 Tenn. Crim. App. LEXIS 710 (Tenn. Crim. 
App. Aug. 11, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 896 (Tenn. Dec. 11, 2017). 

Judgments became final on April 12, 2012 
and thus petitioner had until April 12, 2013 to 
file a petition for writ of error coram nobis; 
however, petitioner did not file until 2017, well 
outside the one-year statute of limitations, and 
as petitioner’s grounds for relief were not later- 
arising and he conceded that he was aware that 
the jury had viewed the forensic interviews in 
question during its deliberations as early as 
2011, due process does not require tolling of the 
statute of limitations. Guilfoy v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 531 
(Tenn. Crim. App. July 17, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 725 
(Tenn. Nov. 14, 2018). 

Petition for writ of error coram nobis was 
untimely because it was not filed until three 
years after the judgment became final. Mosley 
v. State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 924 (Tenn. Crim, App. Dec. 28, 2018). 

Because the petition for writ of error coram 
nobis was untimely filed and because tolling of 
the statute of limitations was not required 
given the inmate’s failure to sufficiency explain 
why he was entitled to equitable tolling, the 
coram nobis court did not err in denying the 
petition. Arnold v. State, — S.W.38d —, 2020 
Tenn. Crim. App. LEXIS 72 (Tenn. Crim. App. 
Feb. 5, 2020). 


14. Tolling of Statute of Limitations. 

In a case in which petitioner appealed the 
summary dismissal of his petition for a writ of 
error coram nobis, the court of criminal appeals 
concluded that statements made by four wit- 
nesses did not establish petitioner’s actual in- 
nocence and, therefore, did not require tolling 
of the one-year statute of limitations. Miles v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 667 (Tenn. Crim. App. July 31, 2017). 

Trial court did not abuse its discretion by 
denying a petition for writ of error coram nobis 
without an evidentiary hearing because peti- 
tioner did not file his petition within the statute 
of limitations and due process concerns did not 
require tolling the statute of limitations, as the 
discovery of witness statements after making 
an open records request in 2017 did not arise 
after the limitations period. It appeared from 
the record that the information was made 
available to trial counsel before trial but stra- 
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tegically not used at trial. Skinner v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 528 
(Tenn. Crim. App. July 16, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 672 
(Tenn. Nov. 16, 2018). 

If a petition for a writ of error coram nobis 
fails to show on its face either that it has been 
timely filed in accordance with T.C.A. § 27-7- 
103 or specific facts showing why the petitioner 
is entitled to equitable tolling of the statute of 
limitations, the trial court is within its discre- 
tion to summarily dismiss it. There is no re- 
quirement that trial courts hold an evidentiary 
hearing prior to dismissing a coram nobis peti- 
tion if the petition fails to meet the necessary 
prerequisites for granting coram nobis relief. If 
the averments in the petition are insufficient to 
warrant relief, the petition may be dismissed 
prior to any response from the state and with- 
out a hearing. Nunley v. State, 552 S.W.3d 800, 
2018 Tenn. LEXIS 382 (Tenn. July 19, 2018). 

If the coram nobis petition does not show on 
its face that it is filed within the one-year 
statute of limitations, the petition must set 
forth with particularity facts demonstrating 
that the prisoner is entitled to equitable tolling 
of the statute of limitations: To be entitled to 
equitable tolling, a prisoner must demonstrate 
with particularity in the petition: (1) that the 
ground or grounds upon which the prisoner is 
seeking relief are later arising grounds, that is 
grounds that arose after the point in time when 
the applicable statute of limitations normally 
would have started to run; and (2) that, based 
on the facts of the case, the strict application of 
the statute of limitations would effectively deny 
the prisoner a reasonable opportunity to pres- 
ent his or her claims. A prisoner is not entitled 
to equitable tolling to pursue a patently non- 
meritorious ground for relief. Nunley v. State, 
552 S.W.3d 800, 2018 Tenn. LEXIS 382 (Tenn. 
July 19, 2018). 

Trial court did not err by dismissing defen- 
dant’s petition for writ of error coram nobis 
without an evidentiary hearing or appointment 
of counsel because the petition was insufficient 
on its face, as defendant failed to provide any 
evidence to substantiate his claim that the 
grand jury foreperson signed his indictment 
without being sworn in, his claim against his 
former attorney did not qualify as newly discov- 
ered evidence, and he failed to show how he was 
without fault in not discovering cell phone 
evidence sooner. In addition, defendant filed his 
petition more than seven years after the expi- 
ration of the statute of limitations and the 
petition failed to sufficiently explain why he 
was entitled to equitable tolling. Reed v. State, 
— §.W.3d —, 2018 Tenn. Crim. App. LEXIS 672 
(Tenn. Crim. App. Aug. 31, 2018), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 56 (Tenn. 
Jan. 18, 2019), cert. denied, Reed v. Tennessee, 
204 L. Ed. 2d 234, 139 S. Ct. 2035, — U.S. —, 
2019 U.S. LEXIS 3289 (U.S. May 13, 2019). 
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Trial court properly denied defendant’s peti- 
tion for writ of error coram nobis because, while 
defendant was reasonably diligent in securing 
an affidavit and filing his petition for the writ 
within just a few months of a victim’s conver- 
sation with a private investigator, the victim’s 
recanted testimony was not likely to have 
changed the outcome of defendant’s trial where 
the home invasion at issue took place over two 
decades ago and the majority of her hearing 
testimony was merely cumulative of her trial 
testimony. Hayes v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 439 (Tenn. Crim. App. 
July 19, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 543 (Tenn. Dec. 10, 2019). 

Statute of limitations was properly tolled in 
the interest of justice as the grounds for relief 
arose after the statute of limitations expired, 
and thus, a strict application of the limitations 
period would have effectively denied petitioner 
a reasonable opportunity to present the claim. 
Wilson v. State, — S.W.3d —, 2019 Tenn. Crim. 
App. LEXIS 461 (Tenn. Crim. App. Aug. 1, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 577 (Tenn. Dec. 5, 2019). 

Petition for writ of error coram nobis was 
untimely, and therefore it was properly denied, 
because petitioner’s judgments were entered on 
October 12, 2000 and his petition was not filed 
until January 12, 2015. Equitable tolling was 
not warranted because the petition was filed 17 
months after discovering the alleged Brady 
material, and though petitioner was pursuing 
his Brady claims in federal court during the 
17-month delay, it was well within his control 
to separately file a state petition for writ of 
error coram nobis while his federal habeas 
claims were pending but he failed to do so. 
Eakes v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 340 (Tenn. Crim. App. May 14, 
2020). 

Trial court did not err by summarily dismiss- 
ing the petition for writ of error coram nobis 
because the petition was untimely as it was 
filed 16 years after he was sentenced to life 
without parole and petitioner failed to establish 
equitable tolling of the one-year statute of limi- 
tations as the petition failed to articulate with 
particularity the grounds upon which he 
claimed he was entitled to equitable tolling. 
Munn v. State, — S.W.3d —, 2020 Tenn. Crim. 
App. LEXIS 341 (Tenn. Crim. App. May 14, 
2020). 


15. Petition Properly Denied. 

Inmate was not entitled to a writ of error 
coram nobis barring the inmate’s execution due 
to intellectual disability because the inmate did 
not (1) allege newly discovered evidence or (2) 
show the statute of limitations which otherwise 
barred the petition was tolled. Ivy v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 64 
(Tenn. Crim. App. Jan. 30, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 298 
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(Tenn. May 18, 2018), cert. denied, Ivy v. Ten- 
nessee, 202 L. Ed. 2d 591, 189 S. Ct. 804, — 
U.S. —, 2019 U.S. LEXIS 528 (U.S. Jan. 7, 
2019). 

Summary dismissal of defendant’s second 
petition for writ of error coram nobis was ap- 
propriate because the petition was time-barred 
as the petition was filed more than a year after 
defendant’s conviction became final and defen- 
dant failed to show grounds for relief. Further- 
more, a statement by one affiant was mere 
speculation, statements by a second affiant 
were cumulative of defendant’s trial testimony, 
and defendant did not assert that a third affi- 
ant was to provide new or additional testimony. 
Pulliam v. State, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 241 (Tenn. Crim. App. Mar. 
29, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 462 (Tenn. July 19, 2018). 

In a case in which defendant was convicted 
of, inter alia, possession of more than 26 grams 
of cocaine with the intent to sell or deliver 
within a drug-free zone, even assuming that 
defendant was entitled to due process tolling, 
the trial court did not abuse its discretion in 
denying coram nobis relief because the trial 
court rejected defendant’s claim that an indi- 
vidual’s affidavit qualified as substantive ad- 
missible evidence which could have resulted in 
a different judgment had it been presented at 
trial as the individual’s refusal to answer ques- 
tions about the case under oath undercut the 
veracity and legitimacy of the information con- 
tained in the affidavit in which he admitted to 
owning the drugs. Shaw v. State, — S.W.3d —, 
2019 Tenn. Crim. App. LEXIS 244 (Tenn. Crim. 
App. Apr. 17, 2019), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 393 (Tenn. Aug. 15, 
2019). 


16. Affirmative Defense. 

Petition for a writ of error coram nobis is 
subject to being summarily dismissed if it does 
not show on its face that it has been timely filed 
and that compliance with the timely filing re- 
quirement in T.C.A. § 27-7-103 is an essential 
element of a coram nobis claim. Accordingly, 
the statute of limitations set forth in § 27-7- 
103 is not an affirmative defense that must be 
specifically raised by the state in error coram 
nobis cases; instead, the coram nobis petition 
must show on its face that it is timely filed. 
Prior cases are overruled to the extent that 
they hold otherwise, including, but not limited 
to, Wilson v. State, 367 S.W.3d 229, 2345 (Tenn. 
2012); Harris v. State, 301 S.W.3d 141, 144, 
2010 Tenn. LEXIS 8 (Tenn. 2010); State v. 
Harris, 102 S.W.3d 587, 593, 2003 Tenn. LEXIS 
313 (Tenn. 2003); Sands v. State, 903 S.W.2d 
297, 299, 1995 Tenn. LEXIS 331 (Tenn. 1995). 
Nunley v. State, 552 S.W.3d 800, 2018 Tenn. 
LEXIS 382 (Tenn. July 19, 2018). 


17. Appeal. 
Because the trial court did not rule on the 
issue of the timeliness of defendant’s petition 
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for writ of error coram nobis, nor was the record 
developed concerning the same, the appellate 
court only addressed the trial court’s findings 
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as to the merits of the petition. Story v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 111 
(Tenn. Crim. App. Mar. 25, 2021). 


CHAPTER 8 
CERTIORARI AND SUPERSEDEAS 


27-8-101. Constitutional basis. 


NOTES TO DECISIONS 


ANALYSIS 


14. Use of Writ — Examples. 

15. —Challenge of Administrative Action. 
32. Writ Denied. 

34, Criminal Cases. 


14. Use of Writ — Examples. 


15. —Challenge of Administrative Action. 

Chancery court did not err in concluding that 
the common law writ of certiorari was the 
proper method of judicial review of a city coun- 
cil’s actions because de novo review of the city 
council’s decision to deny an owner/developer 
building permits would have violated the doc- 
trine of separation of powers; the statutory writ 
of certiorari was not available because the 
decision to deny a building permit was an 
administrative function, reviewable through a 
common law writ proceeding. State ex rel. How- 
ell v. Farris, 562 S.W.3d 4382, 2018 Tenn. App. 
LEXIS 127 (Tenn. Ct. App. Mar. 9, 2018), ap- 
peal denied, State ex rel. Howell v. Farris, — 
S.W.3d —, 2018 Tenn. LEXIS 457 (Tenn. July 
19, 2018). 


32. Writ Denied. 

Pursuant to the local code, the zoning admin- 
istrator was vested with authority to classify 
land which had not been defined in the code and 
explained the officer’s decision to classify flex 
loans as cash advances in denying a building 
permit for a business offering flex loans to 
consumers. The decision by the board of zoning 
appeals, which affirmed the decision to classify 
flex loans as cash advances for the purposes 
contemplated by the code, was supported by the 
evidence and was not arbitrary or unreason- 
able. Brown v. Metro. Gov’t of Nashville & 
Davidson Cty., — S.W.3d —, 2018 Tenn. App. 
LEXIS 25 (Tenn. Ct. App. Jan. 23, 2018). 

Trial court properly dismissed an inmate’s for 
a writ of certiorari because the evidence did not 
preponderate against its finding that a corporal 
was appointed as an alternate disciplinary 
hearing officer; nothing in the Tennessee De- 
partment of Correction (TDOC) Uniform Disci- 
plinary Procedures provided a right to an in- 
mate to make demand of proof establishing her 


appointment or required TDOC to provide the 
information. Howard v. Turney Ctr. Disciplin- 
ary Bd., — S.W.3d —, 2018 Tenn. App. LEXIS 
55 (Tenn. Ct. App. Jan. 30, 2018). 

Trial court properly dismissed an inmate’s for 
a writ of certiorari because the disciplinary 
restraints imposed upon the inmate did not 
implicate a liberty interest protected by due 
process since they were not atypical in compari- 
son to the ordinary incidents of prison life. 
Howard v. Turney Ctr. Disciplinary Bd., — 
S.W.3d —, 2018 Tenn. App. LEXIS 55 (Tenn. Ct. 
App. Jan. 30, 2018). 

Trial court properly dismissed an inmate’s for 
a writ of certiorari because the inmate was not 
substantially prejudiced when he was allowed 
only 21.5 hours following the notice of the 
charge against him instead of the mandated 24 
hours; the inmate did not object to insufficient 
notice before the hearing officer or in his ap- 
peals to the warden and commissioner, and he 
was allowed to testify on his own behalf and 
was present during the testimony of the report- 
ing officer. Howard v. Turney Ctr. Disciplinary 
Bd., — S.W.3d —, 2018 Tenn. App. LEXIS 55 
(Tenn. Ct. App. Jan. 30, 2018). 

Trial court properly dismissed an inmate’s for 
a writ of certiorari because the protocol require- 
ments of the Tennessee Department of Correc- 
tion (TDOC) Uniform Disciplinary Procedures 
regarding confidential information had been 
fully complied with; although the hearing offi- 
cer, through accident or oversight, mistakenly 
checked the wrong three boxes on a form, the 
clerical error did not prejudice the inmate in 
any way and did not provide him an avenue for 
relief. Howard v. Turney Ctr. Disciplinary Bd., 
— 8.W.3d —, 2018 Tenn. App. LEXIS 55 (Tenn. 
Ct. App. Jan. 30, 2018). 

Trial court properly dismissed an inmate’s 
petition for a common law writ of certiorari 
challenging the actions of a prison grievance 
committee because the committee’s actions 
were beyond the scope of review for a common 
writ of certiorari; the actions of a prison griev- 
ance committee were purely administrative, 
and the inmate attacked the intrinsic correct- 
ness of the committee’s decision. Wilson v. Ad- 
cock, — S.W.3d —, 2018 Tenn. App. LEXIS 222 
(Tenn. Ct. App. Apr. 26, 2018). 
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Chancery court did not err in denying a 
former police officer’s petition for a writ of 
certiorari because the officer’s failure to follow 
the directive of the city administrator to com- 
plete reports which were a known and integral 
part of her job, coupled with other instances in 
which she repeatedly failed to modify her be- 
havior following discussions with those in the 
chain of command, were material evidence to 
support the disciplinary action of dismissal. 
Looper v. City of Algood, — S.W.3d —, 2018 
Tenn. App. LEXIS 268 (Tenn. Ct. App. May 16, 
2018). 


34. Criminal Cases. 

Although the State of Tennessee could not 
appeal its claim that the trial court erred by 
applying the amended version of a sentencing 
statute, appellate jurisdiction existed over the 
claim because, once defendant filed a notice of 
appeal, the court acquired jurisdiction of the 
entire case and any properly-preserved, cogni- 
zable claims. Because the determination of the 
appropriate version of the statute to be applied 
qualified as a question of law, it was permitted 
to be raised by either party, regardless of which 
party initiated the appeal. State v. Keese, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 193 


27-8-102. Cases in which writ lies. 


27-8-104 


(Tenn. Crim. App. Mar. 15, 2018), overruled in 
part, State v. Jones, 589 S.W.3d 747, 2019 Tenn. 
LEXIS 505 (Tenn. Nov. 13, 2019). 

Although no right of direct appeal lied for the 
State of Tennessee, because a trial court’s ap- 
plication of an amended sentencing statute to 
defendant’s case and the resulting modification 
of defendant’s sentence exceeded the court’s 
authority, the appellate court elected to treat 
the State of Tennessee’s improperly-filed ap- 
peal as of right as a petition for the common law 
writ of certiorari and reviewed the matter. 
State v. Tolle, — S.W.38d —, 2018 Tenn. Crim. 
App. LEXIS 203 (Tenn. Crim. App. Mar. 19, 
2018), aff'd, 591 S.W.3d 539, 2019 Tenn. LEXIS 
514 (Tenn. Nov. 27, 2019). 

Court of appeals declined to treat the State’s 
appeal as a common law writ of certiorari 
because the trial court did not exceed its juris- 
diction or act illegally in sentencing defendant, 
the a sentencing hearing was held consistent 
with the laws and principles of sentencing, and 
both parties participated meaningfully in the 
hearing; the trial court’s decision to sentence 
defendant pursuant to the amended statutory 
grading of theft statute was not a plain and 
palpable abuse of discretion. State v. Cross, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 335 
(Tenn. Crim. App. May 3, 2018). 


NOTES TO DECISIONS 


47. Procedure and Practice. 

Chancery court did not err in concluding that 
the common law writ of certiorari was the 
proper method of judicial review of a city coun- 
cil’s actions because de novo review of the city 
council’s decision to deny an owner/developer 
building permits would have violated the doc- 
trine of separation of powers; the statutory writ 
of certiorari was not available because the 


decision to deny a building permit was an 
administrative function, reviewable through a 
common law writ proceeding. State ex rel. How- 
ell v. Farris, 562 S.W.3d 482, 2018 Tenn. App. 
LEXIS 127 (Tenn. Ct. App. Mar. 9, 2018), ap- 
peal denied, State ex rel. Howell v. Farris, — 
S.W.3d —, 2018 Tenn. LEXIS 457 (Tenn. July 
19, 2018). 


27-8-104. Power of circuit and chancery courts. 


NOTES TO DECISIONS 


3. Verification. 

Appellant failed to affirm that the contents of 
his petition were true; because of this, his 
petition did not comply with the requirements 
of Tenn. Const. art. VI, § 10 and T.C.A. § 27- 
8-104(a); therefore, the trial court properly dis- 


missed his petition for lack of subject matter 
jurisdiction. Sepulveda v. Tenn. Bd. of Parole, 
582 S.W.3d 270, 2018 Tenn. App. LEXIS 751 
(Tenn. Ct. App. Dec. 21, 2018), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 240 (Tenn. 
May 20, 2019). 


27-8-106 


27-8-106. Petition. 
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NOTES TO DECISIONS 


6. Jurisdiction. 

Trial court lacked subject matter jurisdiction 
to review the ruling of a city’s beer board 
denying appellant a beer permit because appel- 
lant’s petition and amended petition were not 
sworn to before a clerk of court, any judge, or a 
notary public as required by T.C.A. § 27-8-106. 
Hunter v. City of Chattanooga Beer Bd., — 
S.W.3d —, 2017 Tenn. App. LEXIS 686 (Tenn. 
Ct. App. Oct. 12, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 103 (Tenn. Feb. 
14, 2018). 

Trial court properly dismissed, for lack of 
jurisdiction, the neighbors’ petition for writ of 
certiorari challenging a planning commission’s 
decision because their motions to alter or 
amend were attempts to relitigate a matter 
that had already adjudicated, the trial court’s 
final order of dismissal and subsequent order 
denying relief to the neighbors resolved all of 
the claims between the parties, and the neigh- 


27-8-117. Judgment for applicant. 


bors’ petition for writ of certiorari did not 
comport with the statutory and constitutional 
requirements in order to vest the trial court 
with subject matter jurisdiction. Metz v. Metro. 
Gov't of Nashville & Davidson Cty., 547 S.W.3d 
221, 2017 Tenn. App. LEXIS 694 (Tenn. Ct. 
App. Oct. 17, 2017), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 173 (Tenn. Mar. 15, 
2018). 

Trial court lacked subject matter jurisdiction 
to review a decision of a board of zoning appeals 
forbidding landowners from hosting an off-road 
event because (1) the petition seeking review 
was not verified as required, and (2) the peti- 
tion could not be treated as seeking declaratory 
relief, as the petition contested a quasi-judicial 
decision, and the relief sought was identical to 
the relief available in a petition for writ of 
certiorari. Keith v. Maury Cty. Bd. of Zoning 
Appeals, — S.W.3d —, 2019 Tenn. App. LEXIS 
406 (Tenn. Ct. App. Aug. 21, 2019). 


NOTES TO DECISIONS 


4, Standard of Review. 

Terminated firefighter was entitled to dam- 
ages because the parties agreed that the city 
manager held the exclusive authority to termi- 
nate the firefighter’s employment, that the 
manager terminated the firefighter based upon 
the fire chiefs recommendation, and that the 
manager reviewed the manager’s own termina- 
tion decision in a hearing on appeal. Regardless 


of whether the city manager acted with mate- 
rial evidence, the procedure utilized was un- 
lawful because the person who made the termi- 
nation decision also affirmed the same decision 
on appeal. Keller v. Casteel, — S.W.3d —, 2019 
Tenn. App. LEXIS 39 (Tenn. Ct. App. Jan. 28, 
2019), rev'd, 602 S.W.3d 351, 2020 Tenn. LEXIS 
258 (Tenn. June 12, 2020). 
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27-9-101. Right of review. 


NOTES TO DECISIONS 


ANALYSIS 


7; Construction with Other Acts. 
8. —FElection Laws. 

18. Limits of Review. 

32. Procedure and Practice. 

33. —Jurisdiction. 

35. —Review Procedure. 


7. Construction with Other Acts. 
Lack of express review language contained in 
T.C.A. § 13-4-104 was not fatal to the trial 


court’s jurisdiction over a petition for writ of 
certiorari challenging a planning commission’s 
approval of a utility project where T.C.A. § 27- 
9-101 contemplated writ of certiorari review 
where review was not expressly provided for 
otherwise by statute. ISI Holdings of TN, LLC 
v. Mount Pleasant Reg’l] Planning Comm’n, — 
S.W.3d —, (Tenn. Ct. App. Sept. 12, 2017). 


8. —Election Laws. 
County election commission’s decision to cer- 
tify defendant as a qualified judicial candidate 
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on the ballot was a final administrative deci- 
sion subject to judicial review by common-law 
writ of certiorari. Plaintiff, who had actual 
notice of the election commission hearing, was 
“aggrieved” by the election commission’s final 
decision within the meaning of T.C.A. § 27-9- 
101 and, therefore, had standing to file a peti- 
tion for writ of certiorari. McFarland v. Pem- 
berton, 530 S.W.3d 76, 2017 Tenn. LEXIS 561 
(Tenn. Sept. 20, 2017). 


18. Limits of Review. 

Planning Commission’s recommendation did 
not constitute a final order or judgment so as to 
confer subject matter jurisdiction on the trial 
court and thus the trial court did not err in 
dismissing appellant’s petition for writ of cer- 
tiorari for lack of subject matter jurisdiction; 
the Commission’s action was interlocutory be- 
cause the Commission had no authority to 
actually order the rezoning, as the power to 
make a final decision rested with the Board of 
Mayor and Aldermen. Jack R. Owen Revocable 
Trust v. City of Germantown Tenn., — S.W.3d 
—, 2019 Tenn. App. LEXIS 257 (Tenn. Ct. App. 
May 23, 2019). 


32. Procedure and Practice. 

Denial of a motion to dismiss an action re- 
garding a petition to hold a referendum was 
appropriate because the matter was not an 
election contest as the case did not involve 
allegations of illegal ballots or fraud. Further- 
more, to require the petitioners to file a new 
lawsuit to litigate once again what had already 
been decided by the election commission and 
the circuit court, or to hold that the petitioners 
had failed to file such a lawsuit, would have 
been an injustice and not in the public interest. 
FOP v. Metro. Gov’t of Nashville & Davidson 
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Cty., 582 S.W.3d 212, 2019 Tenn. App. LEXIS 
15 (Tenn. Ct. App. Jan. 11, 2019). 

Individuals who petitioned for a referendum 
to create a police oversight board and a police 
organization which participated in the proceed- 
ings before the election commission had stand- 
ing because they were undoubtedly affected by 
the agency’s decision to place the referendum 
on the ballot in a manner singularly different 
from the effect on the general public. FOP v. 
Metro. Gov’t of Nashville & Davidson Cty., 582 
S.W.3d 212, 2019 Tenn. App. LEXIS 15 (Tenn. 
Ct. App. Jan. 11, 2019). 


33. —Jurisdiction. 

Chancery court did not have subject matter 
jurisdiction to review a county retirement 
board’s decision to deny a pension benefit to an 
applicant, who was a former county employee, 
because the applicant was required to have 
filed a sworn petition for a writ of certiorari 
within sixty days from the entry of the board’s 
order or judgment. However, the applicant sub- 
mitted a petition to the chancery court over 
eleven months after receiving notice from the 
board of the denial of a pension benefit. Hall v. 
Shelby Cty. Ret. Bd., — S.W.3d —, 2018 Tenn. 
App. LEXIS 533 (Tenn. Ct. App. Sept. 11, 2018), 
appeal denied, Hall v. Luttrell, — S.W.3d —, 
2019 Tenn. LEXIS 50 (Tenn. Jan. 18, 2019). 


35. —Review Procedure. 

Review of the termination of a firefighter for 
a city was through the common law writ of 
certiorari because there was no law that cre- 
ated the procedures for the city. Keller v. 
Casteel, — S.W.3d —, 2019 Tenn. App. LEXIS 
39 (Tenn. Ct. App. Jan. 28, 2019), rev'd, 602 
S.W.3d 351, 2020 Tenn. LEXIS 258 (Tenn. June 
12, 2020). 


27-9-102. Filing and contents of petition. 


NOTES TO DECISIONS 


ANALYSIS 


2 Time for Filing Petition. 
a: Jurisdiction of Courts. 
7 Res Judicata. 


2. Time for Filing Petition. 

In a case arising out of the alleged wrongful 
seizure of plaintiffs personal property, mainly 
cars and trailers, which were removed from his 
residence, the trial court correctly determined 
that the complaint was time-barred by the 
statute of limitations for writs pertaining to the 
decisions of administrative bodies. Olivier v. 
City of Clarksville, — S.W.3d —, 2017 Tenn. 
App. LEXIS 490 (Tenn. Ct. App. July 21, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
776 (Tenn. Nov. 16, 2017). 


Trial court properly dismissed an inmate’s 
petition for writ of certiorari because it was 
untimely; the inmate’s filing of an appeal or his 
letter had no bearing on the running of the 
statute of limitations because the inmate had 
60 days to file a petition from the entry of the 
judgment appealed from, and thus, his petition 
regarding an incident was untimely filed. 
Smith v. Shelby Cty. Sheriffs Dep’t, — S.W.3d 
—, 2018 Tenn. App. LEXIS 212 (Tenn. Ct. App. 
Apr. 25, 2018). 

Trial court properly dismissed an inmate’s 
petition for writ of certiorari because it was 
untimely; an order regarding an incident was 
not included in the record on appeal, and as- 
suming the inmate was adjudged guilty on, at 
the latest, February 13, for a second incident, 
he still failed to file a petition within 60 days of 
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the entry of the judgment. Smith v. Shelby Cty. 
Sheriffs Dep’t, — S.W.3d —, 2018 Tenn. App. 
LEXIS 212 (Tenn. Ct. App. Apr. 25, 2018). 
When a board of zoning appeals granted a 
variance request, the city codes director 
checked a box on the variance application indi- 
cating that the request was approved, and, at 
its next meeting, the board approved the min- 
utes from its prior meeting in which the vari- 
ance request was granted. Because the board’s 
decision was not entered until the approval of 
the minutes at the later board meeting, a 
petition for certiorari filed by companies that 
opposed the variance was timely filed within 
sixty days of the entry of the board’s decision. 
Manchester Hotel Hospitality, LLC v. City of 
Manchester, — S.W.38d —, 2020 Tenn. App. 
LEXIS 537 (Tenn. Ct. App. Nov. 30, 2020). 


3. Jurisdiction of Courts. 

Developer was entitled to the commission’s 
approval as long as the final site plan complied 
with the master development plan, and thus 
the clock for challenging the commission’s non- 
discretionary decision started to run on April 
14, 2016, when the commission entered the 
minutes; as petitioners filed their writ of certio- 
rari outside the 60-day deadline under T.C.A. 
§ 27-9-102, the trial court did not have subject 
matter jurisdiction to review the decision. Metz 
v. Metro. Gov’t of Nashville & Davidson Cty., — 
S.W.3d —, 2018 Tenn. App. LEXIS 92 (Tenn. Ct. 
App. Feb. 16, 2018), appeal denied, Metz v. 
Metro. Gov’t, — S.W.3d —, 2018 Tenn. LEXIS 
434 (Tenn. July 18, 2018). 

Petition challenging the April 28, 2016 deci- 
sion was dismissed as untimely under T.C.A. 
§ 27-9-102 because no petition was filed within 
60 days of the entry of the minutes; the minutes 
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were entered on May 12, 2016, and the petition 
was not filed until December 27, 2016, and thus 
the trial court correctly determined that it was 
without subject matter jurisdiction to hear the 
appeal. Metz v. Metro. Gov't of Nashville & 
Davidson Cty., — S.W.3d —, 2018 Tenn. App. 
LEXIS 92 (Tenn. Ct. App. Feb. 16, 2018), appeal 
denied, Metz v. Metro. Gov’t, — S.W.3d —, 2018 
Tenn. LEXIS 434 (Tenn. July 18, 2018). 
Chancery court did not have subject matter 
jurisdiction to review a county retirement 
board’s decision to deny a pension benefit to an 
applicant, who was a former county employee, 
because the applicant was required to have 
filed a sworn petition for a writ of certiorari 
within sixty days from the entry of the board’s 
order or judgment. However, the applicant sub- 
mitted a petition to the chancery court over 
eleven months after receiving notice from the 
board of the denial of a pension benefit. Hall v. 
Shelby Cty. Ret. Bd., — S.W.3d —, 2018 Tenn. 
App. LEXIS 533 (Tenn. Ct. App. Sept. 11, 2018), 
appeal denied, Hall v. Luttrell, — S.W.3d —, 
2019 Tenn. LEXIS 50 (Tenn. Jan. 18, 2019). 


7. Res Judicata. 

Property owner was asserting a collateral 
attack, which was generally not permitted, but 
its challenged the Metropolitan Historic Zoning 
Commission’s jurisdiction, which was an excep- 
tion to the collateral attack rule; therefore, the 
owner’s collateral challenge on jurisdictional 
grounds was permitted. Metro. Gov’t of Nash- 
ville v. RSF Investors, LLC, — S.W.3d —, 2017 
Tenn. App. LEXIS 482 (Tenn. Ct. App. July 14, 
2017), appeal denied, Metro. Gov’t of Nashville 
& Davidson Cty. v. RSF Inv’rs, LLC, — S.W.3d 
—, 2017 Tenn. LEXIS 762 (Tenn. Nov. 16, 
2017). 


NOTES TO DECISIONS 


1. Effect on Procedure. 

A circuit court has concurrent jurisdiction 
with the chancery court over petitions of certio- 
rari concerning an order or judgment of a board 


or commission operating under state law. FOP 
v. Metro. Gov’t of Nashville & Davidson Cty., 
582 S.W.3d 212, 2019 Tenn. App. LEXIS 15 
(Tenn. Ct. App. Jan. 11, 2019). 
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NOTES TO DECISIONS 


3. Time Limits. 

In order to comply with T.C.A. § 27-9-104, 
appellant was required to name the board of 
zoning appeals or its members in its petition for 
writ of certiorari. Because appellant failed to do 
so within sixty days of the decision being chal- 


lenged, appellant failed to perfect the appeal 
within the jurisdictional window. Roland Digi- 
tal Media, Inc. v. City of Livingston, — S.W.3d 
—, 2019 Tenn. App. LEXIS 7 (Tenn. Ct. App. 
Jan. 7, 2019). 
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27-9-114. Proceedings involving certain public employees. 


NOTES TO DECISIONS 


ANALYSIS 


1 Reinstatement of Employee. 

Pa Exhausting Administrative Remedy. 
5. Application of Section. 

11. Termination Appropriate. 

12. Judicial Review. 


1. Reinstatement of Employee. 

Reversal of the termination of a county fire- 
fighter was appropriate because the county 
civil service merit board conceded that the 
hearing notice to the firefighter was deficient 
from a due process perspective as the board 
sought to uphold the firefighter’s termination 
on different charges. To the extent that the 
board upheld the firefighter’s termination on 
grounds other than the charges specifically 
identified, the termination ran afoul of the 
firefighter’s due process rights. Moss v. Shelby 
Cty. Civ. Serv. Merit Bd., — S.W.3d —, 2018 
Tenn. App. LEXIS 597 (Tenn. Ct. App. Oct. 10, 
2018), rev'd, 597 S.W.3d 823, 2020 Tenn. LEXIS 
135 (Tenn. Mar. 18, 2020). 

Trial court properly reversed a civil service 
commission’s decision to reinstate a police offi- 
cer where the commission and court identified 
the appropriate program provisions that ap- 
plied to the disciplinary proceeding, the expert 
testimony supported a finding that the supple- 
ment the officer consumed was an immediate 
precursor to a controlled substance, the police 
officer tested positive for a controlled sub- 
stance, and that positive drug test constituted a 
violation of the departmental policy that mer- 
ited termination. Thus, the commission ren- 
dered an arbitrary and capricious decision by 
substituting its judgment for the rules and 
policies of the police department. Metro. Gov’t 
of Nashville & Davidson Cty. v. Civil Serv. 
Comm’n of the Metro. Gov't of Nashville & 
Davidson Cty., — S.W.3d —, 2020 Tenn. App. 
LEXIS 571 (Tenn. Ct. App. Dec. 16, 2020). 


2. Exhausting Administrative Remedy. 
Petitioners sought review of the Pension 
Board’s decision, but chose the wrong mecha- 
nism in seeking a writ of certiorari instead of 
review under the Uniform Administrative Pro- 
cedure Act; however, there was clear precedent 
for disregarding this mistake. Although the city 
blamed petitioners for the lack of a required 
contested case hearing, they clearly sought to 
contest the Board’s decision and the fact that 
their appeal requests fell through the cracks 
did not absolve the city from responsibility and 
exhaustion was not mandatory here. Murrell v. 
Bd. of Admin. Memphis Pension & Ret. Sys., — 


S.W.3d —, 2021 Tenn. App. LEXIS 133 (Tenn. 
Ct. App. Mar. 31, 2021). 


5. Application of Section. 

Review of the termination of a firefighter for 
a city was through the common law writ of 
certiorari because there was no law that cre- 
ated the procedures for the city. Keller v. 
Casteel, — S.W.3d —, 2019 Tenn. App. LEXIS 
39 (Tenn. Ct. App. Jan. 28, 2019), rev'd, 602 
S.W.3d 351, 2020 Tenn. LEXIS 258 (Tenn. June 
12, 2020). 

Petitioners sought review of the Pension 
Board’s decision, but chose the wrong mecha- 
nism in seeking a writ of certiorari instead of 
review under the Uniform Administrative Pro- 
cedure Act; however, there was clear precedent 
for disregarding this mistake. Although the city 
blamed petitioners for the lack of a required 
contested case hearing, they clearly sought to 
contest the Board’s decision and the fact that 
their appeal requests fell through the cracks 
did not absolve the city from responsibility and 
exhaustion was not mandatory here. Murrell v. 
Bd. of Admin. Memphis Pension & Ret. Sys., — 
S.W.3d —, 2021 Tenn. App. LEXIS 133 (Tenn. 
Ct. App. Mar. 31, 2021). 


11. Termination Appropriate. 

Decision of the trial court upholding the 
employee’s termination was supported by sub- 
stantial evidence because a reasonable person 
could have concluded that the employee’s con- 
tinued refusal to cooperate with or obey the 
directives of the lieutenant in connection with 
the final ride along session was insubordination 
and exhibited a willful failure to follow lawful 
instructions. Armstrong v. Shelby Cty. Juvenile 
Court, — S.W.3d —, 2018 Tenn. App. LEXIS 
675 (Tenn. Ct. App. Nov. 20, 2018). 

Police department’s termination of an offi- 
cer’s employment was appropriate because sub- 
stantial evidence evidence supported the ad- 
ministrative law judge’s finding that the officer 
violated police department policies by falsely 
arresting an individual and by operating a 
police vehicle recklessly in response to emer- 
gency calls. These violations warranted the 
termination of the officer's employment be- 
cause, despite previous disciplinary actions and 
opportunities for improvement, the officer con- 
tinued to exhibit reckless and dangerous be- 
havior. Campbell v. City of Chattanooga, — 
S.W.3d —, 2019 Tenn. App. LEXIS 541 (Tenn. 
Ct. App. Nov. 6, 2019). 

Police department’s termination of an offi- 
cer’s employment was appropriate because sub- 
stantial evidence supported the administrative 
law judge’s finding that the officer violated 
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police department policies by falsely arresting 
an individual and by operating a police vehicle 
recklessly in response to emergency calls. 
These violations warranted the termination of 
the officer’s employment because, despite pre- 
vious disciplinary actions and opportunities for 
improvement, the officer continued to exhibit 
reckless and dangerous behavior. Campbell v. 
City of Chattanooga, — S.W.3d —, 2019 Tenn. 
App. LEXIS 541 (Tenn. Ct. App. Nov. 6, 2019). 


12. Judicial Review. 
For purposes of judicial review, the court 
must presume the Electric Power Board ap- 
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proved of the administrative law judge’s find- 
ings absent a written order to the contrary. 
Elec. Emles. Civ. Serv. & Pension Bd. of the 
Metro. Gov’t v. Mansell, — S.W.3d —, 2020 
Tenn. App. LEXIS 49 (Tenn. Ct. App. Feb. 4, 
2020), appeal denied, Elec. Empls. Civ. Serv. & 
Pension Bd. v. Mansell, — S.W.3d —, 2020 
Tenn. LEXIS 291 (Tenn. Aug. 5, 2020). 


TITLE 28 
LIMITATION OF ACTIONS 


Chapter 
1. General Provisions. 
3. Limitation of Actions Other than Real. 
Part 1. Miscellaneous Limitations 


Part 2. Limitations on Actions for Defective Improvement of Real Estate 


CHAPTER 1 
GENERAL PROVISIONS 


Section 
28-1-101. [Repealed.] 


28-1-101. [Repealed.] 


History. 

Code 1858, § 2761; Shan., § 4452; Code 
1932, § 8578; T.C.A. (orig. ed.), § 28-101; re- 
pealed by Acts 2020, ch. 749, § 37, effective July 
1, 2020. 


Compiler’s Notes. 
Former § 28-8-101 defined “action.” 


28-1-105. New action after adverse decision — Contractual limitations 


NOTES TO DECISIONS 


periods. 
ANALYSIS 
ye Construction and Interpretation. 
14. —Second Suit Not Within Statute. 
17. Prerequisites to Application. 
20. —Commencement of Action. 
22. —Dismissal Not on Merits. 
23. Cases Covered. 
28. —Medical Malpractice. 
62. Period for Filing New Suit. 
72. Procedure and Practice. 
81. Savings Statute. 


7. Construction and Interpretation. 


14. —Second Suit Not Within Statute. 
Dismissal of health care liability complaint 
against a physician was appropriate because 
the physician was not served with process as 
required by the saving statute in that the 
patient did not continue the action against the 
physician by obtaining issuance of new process 
within one year from issuance of the previous 
process, or within one year of the filing of the 
complaint. Furthermore, the patient was not 
entitled to rely on the fraudulent concealment 
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doctrine or the discovery rule to toll and extend 
the statute of limitations. Brookins v. Tabor, — 
S.W.3d —, 2018 Tenn. App. LEXIS 250 (Tenn. 
Ct. App. May 8, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 621 (Tenn. Sept. 17, 
2018). 

Although a loss of consortium claim by a 
patient’s spouse was a cause of action separate 
from that of the patient, the claim was still 
derivative of the patient’s health care liability 
claim and was barred by the statute of limita- 
tions applicable to all health care liability 
claims. Furthermore, because the spouse was 
not a party to the patient’s prior complaint that 
was dismissed without prejudice, the spouse 
was unable to take advantage of the saving 
statute that was available to the patient. 
Brookins v. Tabor, — S.W.3d —, 2018 Tenn. 
App. LEXIS 250 (Tenn. Ct. App. May 8, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
621 (Tenn. Sept. 17, 2018). 

Selling shareholder cited no specific proce- 
dural rule in support of his motion to reinstate 
the manager and the officer as party defen- 
dants because he did not file a new action 
against them within one year of the order of 
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voluntary dismissal. Lance v. Alcoa Hotel 
Hosp., LLC, — S.W.3d —, 2020 Tenn. App. 
LEXIS 507 (Tenn. Ct. App. Nov. 16, 2020). 


17. Prerequisites to Application. 


20. —Commencement of Action. 

Circuit court properly upheld the constitu- 
tionality of the health care liability act and 
granted summary judgment to a doctor in a 
health care liability action by a patient and his 
wife (jointly, the patient) because, inter alia, 
there was no violation of the right to privacy 
since pursuing a health care liability action 
constituted a voluntary waiver, the patient 
failed to provide written notice of the suit 
within the limitations period and could not rely 
on the savings statute where the initial action 
was not filed within the applicable statute of 
limitations, and the disclosure of medical re- 
cords was based on the patient’s choice to sue 
the providers to whom the records would be 
given. Webb v. Magee, — S.W.3d —, 2019 Tenn. 
App. LEXIS 211 (Tenn. Ct. App. Apr. 30, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
411 (Tenn. Aug. 16, 2019). 


22. —Dismissal Not on Merits. 

Because the savings statute applied, the trial 
court properly denied an employer’s motion for 
summary judgment; a truck driver and his wife 
were entitled to the benefits afforded by the 
savings statute because their action was com- 
menced within the limitations period, the vol- 
untary dismissal of a prior case did not con- 
clude their right of action, and they commenced 
the new action within one year of the voluntary 
dismissal without prejudice Helyukh v. Buddy 
Head Livestock & Trucking, Inc., — S.W.3d —, 
2020 Tenn. App. LEXIS 395 (Tenn. Ct. App. 
Aug. 28, 2020). 


23. Cases Covered. 


28. —Medical Malpractice. 

Because the medical authorization sent by a 
conservator with the first notice letter was 
deficient, as it only permitted the recipient 
providers to send medical records to the conser- 
vator’s counsel and not to other providers sent 
notice, the conservator did not receive a 120 
day extension, which made the first complaint 
time-barred as it was filed beyond the statute of 
limitations. Although the conservator volun- 
tarily dismissed and refiled the action, the 
second complaint was time-barred because of 
the untimeliness of the first complaint. Dortch 
v. Methodist Healthcare Memphis Hosps., — 
S.W.3d —, 2018 Tenn. App. LEXIS 62 (Tenn. Ct. 
App. Feb. 5, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 332 (Tenn. June 7, 2018). 


62. Period for Filing New Suit. 
Because plaintiff did not file the third prod- 
ucts liability action within one year after the 
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federal court dismissed her first action ? the 
only lawsuit filed within the statutory limita- 
tions period ? the trial court correctly dismissed 
it as untimely filed, and was not saved by the 
saving statute. Conine v. Medtronic Sofamor 
Danek USA, Inc., — S.W.3d —, 2021 Tenn. App. 
LEXIS 86 (Tenn. Ct. App. Mar. 8, 2021). 


72. Procedure and Practice. 

Trial court did not abuse its discretion in 
granting children’s motion to amend to assert a 
claim that a contractor was liable for negligent 
training and supervision because they did not 
enter a voluntary nonsuit when they did not 
include the claim in the second amended com- 
plaint, and there was no other judgment ren- 
dered against them that concluded the right of 
action; there had not been any disposition of 
the children’s claim, and the statute had not 
been triggered. Harmon v. Hickman Cmty. 
Healthcare Servs., — S.W.3d —, 2018 Tenn. 
App. LEXIS 374 (Tenn. Ct. App. June 29, 2018), 
rev'd, 594 S.W.3d 297, 2020 Tenn. LEXIS 14 
(Tenn. Jan. 28, 2020). 


81. Savings Statute. 

Trial court properly dismissed a wife’s claim 
for loss of consortium as barred by the statute 
of limitations because the wife she was not a 
party to the patient’s original health care liabil- 
ity complaint that was dismissed without 
prejudice; thus, the wife was unable to take 
advantage of the saving statute that was avail- 
able to the patient, her husband. Brookins v. 
Tabor, — S.W.3d —, 2018 Tenn. App. LEXIS 
139 (Tenn. Ct. App. Mar. 15, 2018), substituted 
opinion, — S.W.3d —, 2018 Tenn. App. LEXIS 
250 (Tenn. Ct. App. May 8, 2018). 

Trial court did not err in dismissing a pa- 
tient’s health care liability company against a 
doctor because they were barred since the pa- 
tient failed to comply with the saving statutes; 
the patient did not serve the doctor with pro- 
cess as required by the saving statute because 
the doctor was not served with the complaint 
before the trial court dismissed it for lack of 
prosecution. Brookins v. Tabor, — S.W.3d —, 
2018 Tenn. App. LEXIS 139 (Tenn. Ct. App. 
Mar. 15, 2018), substituted opinion, — S.W.3d 
—, 2018 Tenn. App. LEXIS 250 (Tenn. Ct. App. 
May 8, 2018). 

Dismissal of executrix’s second health care 
liability action was appropriate because the 
executrix’s original complaint was untimely 
filed as no reasonable trier of fact could have 
concluded that the executrix, in the exercise of 
reasonable care and diligence, should not have 
known that the executrix was injured as a 
result of the health care provider’s allegedly 
wrongful conduct when the executrix learned 
that the executrix’s parent had escaped from a 
hospital and killed their spouse before commit- 
ting suicide. Herpst v. Parkridge Med. Ctr., 
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Inc., — S.W.38d —, 2018 Tenn. App. LEXIS 492 
(Tenn. Ct. App. Aug. 23, 2018). 

Appellants commenced the first complaint 
within the statute of limitations applicable to 
their personal injury claim, a dismissal was 
entered without prejudice and not upon any 
ground concluding appellants’ right of action; 
therefore, the one-year statute of limitations 
under the savings statute commenced upon 
entry of the dismissal order and the second 
complaint was timely filed. The delay in filing 
the return of service did not bar application of 
the savings statute. Villalba v. McCown, — 
S.W.3d —, 2019 Tenn. App. LEXIS 424 (Tenn. 
Ct. App. Aug. 30, 2019). 

Trial court properly granted the defendants’ 
motion to dismiss because the plaintiffs indi- 
vidual action—for declaratory relief and recov- 
ery of personal property concerning a vehicle 
that allegedly belonged to a decedent’s estate— 
was untimely since it was not saved by the 
savings statute where, while he was a co- 
personal representatives of the estate in the 
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original action, the plaintiff, in his individual 
capacity, was not a privy of the other co-per- 
sonal representative in his second action since 
they did not have a mutuality of interest or a 
mutual or successive relationship to the same 
rights of property. Townsend v. Little, — S.W.3d 
—, 2020 Tenn. App. LEXIS 193 (Tenn. Ct. App. 
Apr. 29, 2020). 

Trial court properly ruled that a church’s 
2019 complaint against a lending institution 
was barred by the statutes of limitation and the 
savings statute because the complaint was not 
filed within one year from the date the church’s 
initial complaint was dismissed; the statute of 
limitations for the lending institution’s breach 
of contract and fraud claims had run by the 
time the church filed its complaint, and as a 
result, the church’s nonsuit of its 2018 lawsuit 
operated as a dismissal on the merits of those 
claims. Mount Hopewell Missionary Baptist 
Church v. Found. Capital Res., — S.W.3d —, 
2021 Tenn. App. LEXIS 39 (Tenn. Ct. App. Feb. 
4, 2021). 


28-1-106. Accrual of right if person under eighteen years of age, 
adjudicated incompetent, or lacking capacity. 


Law Reviews. 
Amending Tennessee’s Incapacity Statute: It 
“May Not Be a Sexy Story, But It’s One, 


Frankly, That ... Will Help People”, 49 U. Mem. 
L. Rev. 575 (Winter 2018). 


NOTES TO DECISIONS 


ANALYSIS 


12. Computation of Period. 
18. Infant — Time of Suit. 

22. Persons of Unsound Mind. 
29. ‘Tolling During Disability. 


12. Computation of Period. 

Plaintiff was 17 years old at the time he 
allegedly suffered his injuries, and he had up 
until his nineteenth birthday to commence an 
action related to his alleged injury; while he 
timely filed an action against the company in 
August 2017, he did not amend his complaint to 
add the successor company until July 30, 2018, 
and because his original pre-suit notice only 
applied to the company, it did not extend the 
time to file suit against the successor company 
for 120 days beyond the statute of limitations. 
His amended complaint was untimely. Waller v. 
Varangon Corp., — S.W.3d —, 2021 Tenn. App. 
LEXIS 36 (Tenn. Ct. App. Feb. 2, 2021). 


18. Infant — Time of Suit. 

Claim that a school’s use of gym-mat fencings 
to isolate a student violated the ADA and Re- 
habilitation Act was not time-barred since the 
minority-tolling law applied to these claims. 
I.L. v. Knox Cty. Bd. of Educ., — F. Supp. 2d —, 


2017 U.S. Dist. LEXIS 92257 (E.D. Tenn. June 
15, 2017), affd, I.L. v. Tenn. Dep’t of Educ., — 
F.3d —, 2018 FED App. 312N (6th Cir.), 739 
Fed. Appx. 319, 2018 U.S. App. LEXIS 17162 
(6th Cir. Tenn. June 25, 2018). 


22. Persons of Unsound Mind. 

Probate court properly awarded a trustee 
summary judgment based on the expiration of 
the statute of limitations in a dispute over the 
conveyance of real property held in a testamen- 
tary trust because the statute of limitations 
was not tolled as the decedent was of sound 
mind when the cause of action accrued in that 
no facts were presented to demonstrate the 
decedent’s incapacity during the relevant time. 
In re Conservatorship of Cross, — S.W.3d —, 
2020 Tenn. App. LEXIS 449 (Tenn. Ct. App. Oct. 
9, 2020). 


29. Tolling During Disability. 

Appellant’s review of the conservatorship file 
showed that information regarding the theft 
from decedent’s account, including appellee’s 
role in recouping the stolen funds, was readily 
discoverable by appellant, yet after learning of 
appellee’s actions within three years of dece- 
dent’s death, appellant waited close to three 
more years to file his complaint; without proof 
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of an exception that tolled the statute of limi- 
tations, the maximum amount of time in which 
to file a complaint against appellee was three 
years from decedent’s death. Brown v. Weaver, 
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— §.W.3d —, 2018 Tenn. App. LEXIS 743 
(Tenn. Ct. App. Dec. 19, 2018), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 202 (Tenn. Apr. 
11, 2019). 


28-1-110. Suspension pending administration of estate. 


NOTES TO DECISIONS 


ANALYSIS 
4, Suits Against Personal Representative. 
hi —Periods of Suspension. 


11. Tort Actions. 


4. Suits Against Personal Representa- 
tive. 

Trial court properly dismissed plaintiffs per- 
sonal injury lawsuit and denied plaintiffs relief 
based on excusable neglect; plaintiff filed suit 
against the former personal representative of 
defendant, after the estate was opened, admin- 
istered, and closed. The trial court found that 
the original lawsuit, while timely filed, was a 
nullity because the estate had been closed. The 
failure to strictly follow the statute by naming 
the personal representative was fatal to the 
survivability of the action. Algee v. Craig, — 
S.W.3d —, 2020 Tenn. App. LEXIS 137 (Tenn. 
Ct. App. Mar. 31, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 329 (Tenn. July 
23, 2020). 


7. —Periods of Suspension. 

Statute of limitations commenced from the 
date of the automobile accident, and upon de- 
cedent’s death, the statute was tolled; because 
no personal representative was appointed dur- 
ing the six-month period after decedent’s death, 
the statute of limitations began running again. 


Plaintiff did not substitute the administrator as 
the proper party before expiration of the stat- 
ute of limitations and thus failed to strictly 
follow the survival statute, which was fatal to 
his action. Mott v. Luethke, — S.W.3d —, 2021 
Tenn. App. LEXIS 98 (Tenn. Ct. App. Mar. 16, 
2021). 


11. Tort Actions. 

When a decedent died the survival statute 
paused the statute of limitations, and because 
no personal representative was appointed dur- 
ing the six month period following his death, 
the statute of limitations recommenced; be- 
cause the statute of limitations period ran 
before a driver and her husband filed their 
action against the administrator ad litem, the 
statute of limitations barred their personal 
injury claims, and the administrator’s motion 
to dismiss was properly granted. Putnam v. 
Leach, 572 S.W.3d 605, 2018 Tenn. App. LEXIS 
22 (Tenn. Ct. App. Jan. 23, 2018), appeal de- 
nied, — S.W.3d —, 2018 Tenn. LEXIS 281 
(Tenn. May 17, 2018). 

Statute of limitations tolled for six months 
beginning on the date of the decedent tortfea- 
sor’s death, and appellants had six months to 
have an administrator ad litem appointed for 
the estate. Owens v. Muenzel, — S.W.3d —, 
2018 Tenn. App. LEXIS 752 (Tenn. Ct. App. 
Dec. 21, 2018), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 189 (Tenn. Apr. 11, 2019). 


CHAPTER 2 
LIMITATION OF REAL ACTIONS 


28-2-109. Presumption of ownership from payment of taxes. 


NOTES TO DECISIONS 


1. Presumption Rebuttable. 

Trial court properly held that any affirmative 
action by plaintiffs to claim an interest in the 
disputed property was barred and it summarily 
dismissed the complaint because a rebuttable 
presumption of ownership arose as defendants 
had paid taxes on the property continuously for 
over 20 years; plaintiffs were not entitled to 
notice of the tax sale in 1994 as plaintiffs did 
not hold an ownership interest in the property 


at the time of the sale as there deed was not 
recorded until 1995; there was no proof in the 
record that the tax sale to defendants was 
invalid; and defendants’ predecessors in inter- 
est purchased the property at a tax sale in 
1994, and their deed was duly recorded prior to 
plaintiffs’ deed. Kinder v. Bryant, — S.W.3d —, 
2018 Tenn. App. LEXIS 286 (Tenn. Ct. App. 
May 22, 2018). 


61 LIMITATION OF ACTIONS OTHER THAN REAL 


28-3-101 


28-2-110. Action barred by nonpayment of taxes. 


NOTES TO DECISIONS 


3. Failure to Pay Taxes — Effect. 

Trial court properly held that this statute 
barred any affirmative action by plaintiffs to 
claim an interest in the disputed property and 
summarily dismissed the complaint because a 
rebuttable presumption of ownership arose as 
defendants had paid taxes on the property 
continuously for over 20 years; plaintiffs were 
not entitled to notice of the tax sale in 1994 as 
plaintiffs did not hold an ownership interest in 
the property at the time of the sale as there 
deed was not recorded until 1995; there was no 
proof in the record that the tax sale to defen- 
dants was invalid; and defendants’ predeces- 
sors in interest purchased the property at a tax 
sale in 1994, and their deed was duly recorded 
prior to plaintiffs’ deed. Kinder v. Bryant, — 
S.W.3d —, 2018 Tenn. App. LEXIS 286 (Tenn. 
Ct. App. May 22, 2018). 

In an action between adjoining neighbors 
concerning the ownership of a strip of railroad 
property that was abandoned by the railroad in 
1977, the court held that this section barred 


plaintiffs’ claim of adverse possession because 
it was undisputed that they did not pay taxes 
on the property for more than 20 years. No 
portion of the parties’ property overlapped the 
boundary of the other’s tract, and the disputed 
property was separately assessed to the rail- 
road for tax purposes at all times material to 
the issue and not to the parties. Butler v. 
Burrow, — S.W.3d —, 2020 Tenn. App. LEXIS 3 
(Tenn. Ct. App. Jan. 7, 2020). 

Trial court properly held that this action was 
barred as the evidence did not preponderate 
against the determination that appellants had 
not paid taxes on the disputed land; they paid 
taxes only on the 95.15 acres as it was plotted 
on the 1974 survey, and the surveys in the 
record made clear that the 95.15 acre tract did 
not include the gravel lane in question, and the 
property at issue was not contiguous to appel- 
lants’ property. Lee v. Smith, — S.W.3d —, 2020 
Tenn. App. LEXIS 63 (Tenn. Ct. App. Feb. 18, 
2020). 


CHAPTER 3 
LIMITATION OF ACTIONS OTHER THAN REAL 


Part 1. Miscellaneous Limitations 


Section 
28-3-110. 


Actions on public officers’ and fiduciary bonds — Actions not otherwise covered — 


Affidavit of conviction and civil judgment. 


28-3-116. 


Action for injury or illness based on child sexual abuse. 


Part 2. Limitations on Actions for Defective Improvement of Real Estate 


28-3-202. 
28-3-203. 
28-3-204. 
28-3-205. 


Limitation of actions. 


Injury during fourth year after completion — Limitation of action. 
Periods otherwise fixed not extended — New cause of action not created. 
Limitation not defense under certain circumstances. 


PART 1 
MISCELLANEOUS LIMITATIONS 


28-3-101. Scope of chapter. 


Compiler’s Note. 
For the Preamble to the act concerning do- 
mestic relations orders, see Acts 2020, ch. 596. 
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NOTES TO DECISIONS 


28-3-103 

ANALYSIS 
A, Construction. 
ee Scope. 


1. Construction. 

Court discerns no language in T.C.A. § 28-3- 
109(a)(3) prohibiting courts from examining 
the validity of a contract or other document 
proffered as evidence but not specifically chal- 
lenged in an action as defined by T.C.A. § 28- 
3-101. Haiser v. McClung, — S.W.3d —, 2018 
Tenn. App. LEXIS 509 (Tenn. Ct. App. Aug. 29, 
2018). 


28-3-103. Slander actions. 


2. Scope. 

Company’s reliance on the amended restric- 
tive covenants in its answer did not constitute 
an action; the statute of limitations in T.C.A. 
§ 28-3-109(a)(3) does not operate to bar the 
litigation of an issue introduced as a defense 
rather than a claim, and having determined 
that the statute of limitations applies only to 
actions, and no action challenging the amended 
restrictive covenants had been filed in this case, 
the statute was inapplicable. Haiser v. Mc- 
Clung, — S.W.3d —, 2018 Tenn. App. LEXIS 
509 (Tenn. Ct. App. Aug. 29, 2018). 


NOTES TO DECISIONS 


2. Pleading of Limitation Period. 

When a passenger on a transit authority bus 
brought claims for slander and libel, after being 
arrested as a result of an altercation with the 
driver, denial of the passenger’s claims was 
appropriate because the passenger’s claims 
against municipal employees and officials were 
barred by the statutes of limitations for slander 
actions and libel actions. Poe v. Gist, — S.W.3d 
—, 2017 Tenn. App. LEXIS 850 (Tenn. Ct. App. 
Sept. 1, 2017). 


Given the six-month statute of limitations 
that applies to slander claims, all alleged com- 
munications sought to be injected into the suit 
by way of an amended complaint were time- 
barred when plaintiff filed his motion to amend. 
The trial court’s denial of plaintiff's motion to 
amend was therefore affirmed. Maize v. Friend- 
ship Cmty. Church, Inc., — S.W.3d —, 2020 
Tenn. App. LEXIS 463 (Tenn. Ct. App. Oct. 19, 
2020). 


28-3-104. Personal tort actions; actions against certain professionals. 


NOTES TO DECISIONS 


ANALYSIS 


3. Application. 

4. —Mliscellaneous Examples. 
21. Personal Injuries. 

24. —Amendment. 


26. ——Parties. 
28. —Running of Statute. 
37. —Waiver. 


48. Action by Client Against Attorney. 

49. —Legal Malpractice Discovery Rule. 

54. Employment Discrimination. 

57. Medical Malpractice. 

60. Civil Rights. 

63. Noncompliance with Limitations Period. 
70. ‘Tolling. 

71. Accounting Malpractice. 


3. Application. 

In an appeal arising from a family dispute 
over a life estate, respondents properly pled the 
statute of limitations an affirmative defense in 
their answer to the amended petition. The trial 
court committed no reversible error in soliciting 
argument and then ruling on an issue properly 


pled. Stokely v. Stokely, — S.W.3d —, 2018 
Tenn. App. LEXIS 23 (Tenn. Crim. App. Jan. 19, 
2018). 

Even though appellant’s contract with appel- 
lee was the basis for its retainage claim, the 
contract was not the basis for its claim for 
$300-per-day damages under the statute, 
which described its relief as a penalty; the 
Prompt Payment Act was the basis for appel- 
lant’s claim, and thus the one-year statute of 
limitations period applicable to statutory pen- 
alties governed this claim. Snake Steel, Inc. v. 
Holladay Constr. Grp., LLC, — S.W.3d —, 2020 
Tenn. App. LEXIS 23 (Tenn. Ct. App. Jan. 22, 
2020). 


4, —Miscellaneous Examples. 

Arrestee’s claims against a city and a group 
of its police officers for intentional infliction of 
emotional distress or outrageous conduct, false 
imprisonment, malicious harassment, and civil 
rights violations were barred by the applicable 
one-year statute of limitations as the arrestee ‘s 
claims accrued more than one year prior to the 
filing of the arrestee’s complaint. Olivier v. City 
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of Clarksville, — S.W.3d —, 2017 Tenn. App. 
LEXIS 564 (Tenn. Ct. App. Aug. 17, 2017). 


21. Personal Injuries. 


24, —Amendment. 
26. ——Parties. 

Trial court erred in granting limited liability 
companies’ (LLCs) motion to dismiss because a 
customer was permitted to add the formerly 
dismissed LLCs back into her lawsuit to re- 
cover for injuries she sustained when she 
slipped and fell at a grocery store; pursuant to 
the one-year statute of limitations, the action 
against the LLCs was still viable when the 
grocery store identified them as comparative 
tortfeasors, and the customer filed her second 
amended complaint within 90 days. Scales v. 
H.G. Hill Realty Co., LLC, — S.W.3d —, 2018 
Tenn. App. LEXIS 56 (Tenn. Ct. App. Jan. 30, 
2018). 


28. —Running of Statute. 

Insureds did not comply with the rule be- 
cause they failed to have any summons issued 
within one-year of filing the complaint; there- 
fore, the insureds did not strictly comply with 
the rule and allowed their claim to lapse be- 
cause the filing of their complaint was insuffi- 
cient to toll the statute of limitations, and their 
claim against a driver was barred by the appli- 
cable statute of limitations. Davis v. Grange 
Mut. Cas. Grp., — S.W.3d —, 2017 Tenn. App. 
LEXIS 646 (Tenn. Ct. App. Sept. 28, 2017). 

Failure of a driver and her husband to com- 
ply with the survival statute by appropriately 
commencing their personal injury case until 
after the expiration of the statute of limitations 
barred their recovery because no new cause of 
action arose on the date they discovered the 
decedent’s death that extended the statutory 
period for filing their claim simply on the 
ground that they failed to realize the decedent 
died until that date. Putnam v. Leach, 572 
S.W.3d 605, 2018 Tenn. App. LEXIS 22 (Tenn. 
Ct. App. Jan. 23, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 281 (Tenn. May 
17, 2018). 

Trial court properly granted the motion to 
dismiss filed by an administrator ad litem be- 
cause a driver and her husband did not com- 
mence their lawsuit within the time afforded by 
the one-year statute of limitations; the discov- 
ery rule was not applicable to delay the com- 
mencement of the statute of limitations until 
the date when the driver and husband deter- 
mined the decedent passed away because they 
were aware of the nature and cause of the 
driver’s injuries on the date of the accident. 
Putnam v. Leach, 572 S.W.3d 605, 2018 Tenn. 
App. LEXIS 22 (Tenn. Ct. App. Jan. 23, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
281 (Tenn. May 17, 2018). 
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When a decedent died the survival statute 
paused the statute of limitations, and because 
no personal representative was appointed dur- 
ing the six month period following his death, 
the statute of limitations recommenced; be- 
cause the statute of limitations period ran 
before a driver and her husband filed their 
action against the administrator ad litem, the 
statute of limitations barred their personal 
injury claims. Putnam v. Leach, 572 S.W.3d 
605, 2018 Tenn. App. LEXIS 22 (Tenn. Ct. App. 
Jan. 23, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 281 (Tenn. May 17, 2018). 

Circuit court properly denied a motion filed 
by an injured driver and his wife (the plaintiffs) 
to enlarge the time frame for obtaining new 
service of process of the defendant driver, and 
dismissed their automobile negligence suit be- 
cause they failed to timely serve the defendant 
with process, acknowledged that their counsel’s 
failure to investigate the lack of personal ser- 
vice sooner was negligent, and failed to follow 
up with the process server or the trial court 
clerk to determine whether they needed to 
effectuate alias service despite having almost 
10 months to do so. Webster v. Isaacs, — S.W.3d 
—, 2019 Tenn. App. LEXIS 404 (Tenn. Ct. App. 
Aug. 21, 2019). 

Trial court did not err by finding that this 
section was applicable to extend the statute of 
limitations for plaintiff?s personal injury action 
to two years due to defendant?s traffic citation 
for failure to exercise due care, and therefore 
the trial court did not err by denying defen- 
dant?s motion for summary judgment, because 
the traffic citation issued to defendant, which 
had been prepared, accepted, and the original 
citation filed with the court, was a criminal 
charge and a criminal prosecution by a law 
enforcement officer. Younger v. Okbahhanes, — 
S.W.3d —, 2021 Tenn. App. LEXIS 33 (Tenn. Ct. 
App. Jan. 29, 2021). 

Statute of limitations commenced from the 
date of the automobile accident, and upon de- 
cedent’s death, the statute was tolled; because 
no personal representative was appointed dur- 
ing the six-month period after decedent’s death, 
the statute of limitations began running again. 
Plaintiff did not substitute the administrator as 
the proper party before expiration of the stat- 
ute of limitations and thus failed to strictly 
follow the survival statute, which was fatal to 
his action. Mott v. Luethke, — S.W.3d —, 2021 
Tenn. App. LEXIS 98 (Tenn. Ct. App. Mar. 16, 
2021). 

Statute of limitations barred plaintiffs 
claims against the other driver because the 
cause of action accrued on the date of the 
accident, October 9, 2018, the statute of limita- 
tions began to run on October 10, 2018 and 
expired on October 9, 2019, but plaintiff filed 
her amended civil warrant adding the other 
driver as a defendant on October 11, 2019, 
which was one year and two days after the 
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accident and two days after the statute of 
limitations had run. Haywood v. Trexis Ins. 
Corp., —S.W.3d —, 2021 Tenn. App. LEXIS 148 
(Tenn. Ct. App. Apr. 12, 2021). 


37. —Waiver. 

Decedent’s children did not waive the statute 
of limitations as an affirmative defense to a 
partition action because, although they did not 
assert the defense before the start of the trial, 
they properly pleaded the statute of limitations 
in their answer to the amended petition. 
Stokely v. Stokely, — S.W.3d —, 2018 Tenn. 
App. LEXIS 17 (Tenn. Ct. App. Jan. 19, 2018). 


48. Action by Client Against Attorney. 

Denial of attorneys’ motion to dismiss clients’ 
legal malpractice claims was appropriate, when 
summary judgment was entered for a bank and 
an individual and the client’s underlying case 
was voluntarily dismissed as to another bank, 
because the clients’ legal malpractice complaint 
failed to establish an actual injury prior to the 
date of the final judgment in the underlying 
case. The clients’ claims as to the voluntary 
dismissal and the interlocutory summary judg- 
ment in the underlying case were separate 
claims. Story v. Bunstine, 538 S.W.3d 455, 2017 
Tenn. LEXIS 747 (Tenn. Dec. 11, 2017). 

Because a client alleged intentional miscon- 
duct, his claim for fraudulent billing was not 
barred by the one-year statute of limitations for 
legal malpractice. Vazeen v. Sir, — S.W.3d —, 
2018 Tenn. App. LEXIS 709 (Tenn. Ct. App. 
Dec. 5, 2018). 


49. —Legal Malpractice Discovery Rule. 

The Tennessee formulation of the discovery 
rule articulated in Carvell and again in John 
Kohl & Co. was the appropriate analysis for 
determining when a claim of legal malpractice 
accrued. Accordingly, Tennessee courts have 
declined to adopt the continuing representation 
rule and the appeal-tolling doctrine and have 
declined to hold that a final judgment was 
required before there was an actual injury for 
purposes of accrual. Story v. Bunstine, 538 
S.W.3d 455, 2017 Tenn. LEXIS 747 (Tenn. Dec. 
12017): 

Trial court properly granted attorneys’ mo- 
tion for summary judgment because a client’s 
legal malpractice action was barred by the 
one-year statute of limitations; the client’s in- 
jury stemming from the attorneys’ representa- 
tion in a federal case, and the client’s knowl- 
edge of that alleged injury, occurred on the day 
that the district court entered judgment on 
April 28, 2014, but the client did not file his 
legal malpractice case until October 21, 2015. 
Thomas v. Myers, — S.W.3d —, 2017 Tenn. App. 
LEXIS 697 (Tenn. Ct. App. Oct. 19, 2017), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
257 (Tenn. Apr. 23, 2018). 


LIMITATION OF ACTIONS 64 


Client’s malpractice action against the attor- 
ney was untimely under the one-year statute of 
limitations for legal malpractice actions; client 
suffered legally cognizable damage in 2012 
when it was forced to respond to the attorney’s 
demand to cure a previous breach, not in 2013 
when client was forced to vacate the premises. 
Client received the attorney’s letters and cli- 
ent’s counsel responded with an explanation of 
client’s ongoing efforts to resolve the issue, 
which satisfied the actual injury requirement. 
Outpost Solar, LLC v. Henry, Henry & Under- 
wood, P.C., — S.W.3d —, 2021 Tenn. App. 
LEXIS 103 (Tenn. Ct. App. Mar. 17, 2021). 


54. Employment Discrimination. 
Employee’s discrimination suit against a uni- 
versity and certain administrators, brought as 
a personal tort action and/or an employment 
discrimination suit, was properly dismissed for 
failure to state a claim upon which relief could 
be granted because the employee sought (1) the 
disqualification (and presumably removal) of 
certain individuals at the university, such as 
the president, (2) disqualification of the ap- 
pointments of various officials, and (3) dis- 
missal of decisions made by an allegedly illegal 
committee, all of which exceeded the court’s 
authority under the applicable statutes. Naga- 
rajan v. Sharpe, — S.W.3d —, 2018 Tenn. App. 
LEXIS 106 (Tenn. Ct. App. Feb. 27, 2018). 


57. Medical Malpractice. 

Radiation oncologist, a hospital, the devel- 
oper of a radiation therapy system were en- 
titled to summary judgment because a patient’s 
claims were barred by the statute of limita- 
tions; the causes of action accrued, at the very 
latest, by September 8, 2014 when the patient 
was informed that there were very few to no 
options that were not high risk, and the oncolo- 
gist, hospital, and developer proffered evidence 
that he knew in 2013 he had surrounding 
tissue damage that was due to the treatment. 
Dondero v. Accuray Inc., — S.W.3d —, 2018 
Tenn. App. LEXIS 435 (Tenn. Ct. App. July 26, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 697 (Tenn. Nov. 15, 2018). 

In a health care liability claim against a 
hospital, the hospital was vicariously liable for 
injuries the patient suffered as a result of the 
anesthesia providers’ conduct because, the pa- 
tient’s complaint filed on September 5, 2017, 
was timely pursuant to the 120-day extension 
of the statute of limitations as the statute of 
limitations began to run on the date of the 
patient’s surgery, May 8, 2016; and the hospital 
and its registered agent received pre-suit notice 
on May 8 and 9, 2017. Gardner v. St. Thomas 
Midtown Hosp., — S.W.3d —, 2021 Tenn. App. 
LEXIS 135 (Tenn. Ct. App. Apr. 1, 2021). 

In a health care liability, plaintiffs complaint 
filed on May 6, 2019, was timely because pre- 
suit notice was provided to the _ hospital, 
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thereby extending by 120 days the statute of 
limitations applicable to it; and the statute of 
limitations began to run on the date of the 
patient’s death, January 12, 2018. Ultsch v. 
HTI Mem. Hosp. Corp., — S.W.3d —, 2021 
Tenn. App. LEXIS 136 (Tenn. Ct. App. Apr. 1, 
2021). 


60. Civil Rights. 

Fabrication and _ withholding-of-evidence 
claims under § 1983 were timely filed under 
applicable state law because the statute of 
limitations did not begin to run until the grant 
of the prosecution’s nolle prosequi motion on 
April 4, 2014, which terminated the criminal 
proceeding, and the plaintiff filed his complaint 
on November 19, 2014, well within the one-year 
limitation. Mills v. Barnard, 869 F.3d 473, 2017 
FED App. 199P, 2017 U.S. App. LEXIS 16359 
(6th Cir. Aug. 28, 2017). 

In plaintiff sex offender’s complaint for de- 
claratory relief under state law and § 1983 
raising various constitutional and other chal- 
lenges to the conditions imposed on him in 
accordance with his sentence to community 
supervision for life, defendants’ motion for 
summary judgment was properly granted as to 
his § 1983 civil rights claim because it was 
time-barred by the one year statute of limita- 
tions for actions brought under the federal civil 
rights statutes. Nunn v. Tenn. Dep’t of Corr., 
547 S.W.3d 163, 2017 Tenn. App. LEXIS 706 
(Tenn. Ct. App. Oct. 23, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 166 (Tenn. Mar. 
15, 2018), cert. denied, 202 L. Ed. 2d 315, 1389S. 
Ct. 446, — U.S. —, 2018 U.S. LEXIS 6351 (U.S. 
Oct. 29, 2018). 

In plaintiff sex offender’s complaint for de- 
claratory relief under state law and § 1983 
raising various constitutional and other chal- 
lenges to the conditions imposed on him in 
accordance with his sentence to community 
supervision for life, plaintiffs Uniform Admin- 
istrative Procedures Act (UAPA) claim for de- 
claratory relief asserting violations of the 
United States Constitution was not subject to 
the one-year statute of limitations that gov- 
erned his § 1983 federal civil rights claim. 
Nunn v. Tenn. Dep’t of Corr., 547 S.W.3d 163, 
2017 Tenn. App. LEXIS 706 (Tenn. Ct. App. Oct. 
23, 2017), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 166 (Tenn. Mar. 15, 2018), cert. 
denied, 202 L. Ed. 2d 315, 189 S. Ct. 446, — 
U.S. —, 2018 U.S. LEXIS 6351 (U.S. Oct. 29, 
2018). 

Defendants were properly granted summary 
judgment on plaintiffs § 1983 Fourth Amend- 
ment false arrest and imprisonment claim chal- 
lenging his initial detention and arrest because 
whether measured from date of bond hearing or 
date of indictment, applicable one-year statute 
of limitations under Tennessee law had long 
run when plaintiff sued. Dibrell v. City of Knox- 
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ville, _ F.3d __, 2021 U.S. App. LEXIS 459, 
2021 FED App. 8P (6th Cir. Jan. 8, 2021). 


63. Noncompliance with Limitations Pe- 
riod. 

When a passenger on a transit authority bus 
brought claims for slander and libel, after being 
arrested as a result of an altercation with the 
driver, denial of the passenger’s claims was 
appropriate because the passenger’s claims 
against municipal employees and officials were 
barred by the statutes of limitations for slander 
actions and libel actions. Poe v. Gist, — S.W.3d 
—, 2017 Tenn. App. LEXIS 850 (Tenn. Ct. App. 
Sept. 1, 2017). 

Mother’s claims based on a revoked adoption 
were time-barred because, (1) as to claims 
against a hospital social worker and hospital, 
the social worker had no direct pre-suit notice, 
and the complaint against the hospital was 
filed after claims against the hospital’s agent 
social worker were barred, (2) an adoption 
agency and related parties provided no health 
care services, so a statutory 120-day extension 
did not apply, and (38) ordinary negligence 
claims were not filed within one year. Taylor v. 
Promise, — $.W.3d —, 2019 Tenn. App. LEXIS 
51 (Tenn. Ct. App. Jan. 31, 2019), appeal de- 
nied, Taylor v. Miriam’s Promise, — S.W.3d —, 
2019 Tenn. LEXIS 228 (Tenn. June 20, 2019). 


70. Tolling. 

Statute of limitations tolled for six months 
beginning on the date of the decedent tortfea- 
sor’s death, and appellants had six months to 
have an administrator ad litem appointed for 
the estate. Owens v. Muenzel, — S.W.3d —, 
2018 Tenn. App. LEXIS 752 (Tenn. Ct. App. 
Dec. 21, 2018), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 189 (Tenn. Apr. 11, 2019). 

As the original complaint against the dece- 
dent could not be transferred because he was 
not a proper party defendant, this matter was 
not subject to transfer, and the amended com- 
plaint did not abate the action and toll the 
statute of limitations. Owens v. Muenzel, — 
S.W.3d —, 2018 Tenn. App. LEXIS 752 (Tenn. 
Ct. App. Dec. 21, 2018), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 189 (Tenn. Apr. 
11, 2019). 

Appellants commenced the first complaint 
within the statute of limitations applicable to 
their personal injury claim, a dismissal was 
entered without prejudice and not upon any 
ground concluding appellants’ right of action; 
therefore, the one-year statute of limitations 
under the savings statute commenced upon 
entry of the dismissal order and the second 
complaint was timely filed. The delay in filing 
the return of service did not bar application of 
the savings statute. Villalba v. McCown, — 
S.W.3d —, 2019 Tenn. App. LEXIS 424 (Tenn. 
Ct. App. Aug. 30, 2019). 
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Discovery rule should apply to Prompt Pay- 
ment Act claims for the $300-per-day penalty 
allowed by statute, to prevent the inequity that 
would result from a strict application of the 
one-year statute of limitations at a time when 
injury is unknown and unknowable. Snake 
Steel, Inc. v. Holladay Constr. Grp., LLC, — 
S.W.3d —, 2020 Tenn. App. LEXIS 23 (Tenn. Ct. 
App. Jan. 22, 2020). 


71. Accounting Malpractice. 

Although labeled a breach of contract claim, 
the business’s claim was actually accounting 
malpractice where the accounting firm was 
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hired to perform accounting services, the alle- 
gations concerned the firm’s alleged failure to 
provide accounting services in accordance with 
standards applicable to the accounting profes- 
sion, and the type of alleged injuries were 
consistent with a malpractice claim. As a re- 
sult, the applicable statute of limitations was 
the one-year statute set forth in T.C.A. § 28-3- 
104(c)(1). Beckwith v. LBMC, P.C., — S.W.3d 
—, 2019 Tenn. App. LEXIS 138 (Tenn. Ct. App. 
Mar. 21, 2019), appeal denied, Beckwith v. 
LBMC, PC, — S.W.3d —, 2019 Tenn. LEXIS 
416 (Tenn. Aug. 15, 2019). 


28-3-105. Property tort actions — Statutory liabilities. 


NOTES TO DECISIONS 


ANALYSIS 


th Relationship With Other Statutes. 
a Property Tort Actions. 

10. —Actions Within Statute. 

13. ——Fraud. 

15. —Damages to Land. 

18. —Actions Outside Statute. 

22. ——Breach of Contract. 

49. Accrual of Action. 

54. Concealment of Cause of Action. 
55. Fraudulent Inducement to Contract. 
60. ‘Tolling of Statute. 

63. Waiver. 

64. Slander of Title. 

65. Products Liability. 


1. Relationship With Other Statutes. 

Insurer’s property damage claim was appro- 
priately filed within the three-year statute of 
limitations applicable to private defendants, 
and the original defendant manufacturer there- 
after filed an answer raising the comparative 
fault of the city, and thus the insurer was 
afforded a 90-day grace period in which to file 
an amended complaint naming the city, despite 
the fact that the one-year statute of limitations 
applicable to the city under the Governmental 
Tort Liability Act had lapsed. Nationwide Mut. 
Fire Ins. Co. v. Memphis Light, Gas And Water, 
578 S.W.3d 26, 2018 Tenn. App. LEXIS 722 
(Tenn. Ct. App. Dec. 13, 2018). 


2. Property Tort Actions. 

Trial court erred by granting the homeown- 
ers’ association’s motion to dismiss the home- 
owner’s negligence claim on the ground that 
the statute of limitations had expired, as the 
homeowners’ amendment to the complaint 
should have related back to the buyer’s original 
complaint, as the buyer’s compliant put the 
association on notice of the alleged water pipe- 
line break, which was the common set of opera- 
tional facts giving rise to the homeowners’ 


claims, the original complaint sufficiently iden- 
tified that property allegedly damaged by the 
association, the homeowners’ amendment al- 
leged identical theories of recovery, and the 
court perceived no reason why the relation back 
would prejudice the association. Tolliver v. 
Tellico Vill. Prop. Owners Ass’n, 579 S.W.3d 8, 
2019 Tenn. App. LEXIS 6 (Tenn. Ct. App. Jan. 
7, 2019). 

Trial court properly ruled that a church’s 
2019 complaint against a lending institution 
was barred by the statutes of limitation and the 
savings statute because the complaint was not 
filed within one year from the date the church’s 
initial complaint was dismissed; the statute of 
limitations for the lending institution’s breach 
of contract and fraud claims had run by the 
time the church filed its complaint, and as a 
result, the church’s nonsuit of its 2018 lawsuit 
operated as a dismissal on the merits of those 
claims. Mount Hopewell Missionary Baptist 
Church v. Found. Capital Res., — S.W.3d —, 
2021 Tenn. App. LEXIS 39 (Tenn. Ct. App. Feb. 
4, 2021). 


10. —Actions Within Statute. 


13. ——Fraud. 

In a dispute over lottery winnings, claims 
were time-barred because, inter alia, suit was 
not filed within three years of the accrual of a 
fraud claim. Findley v. Hubbard, — S.W.3d —, 
2018 Tenn. App. LEXIS 382 (Tenn. Ct. App. 
July 2, 2018). 


15. —Damages to Land. 

Question of whether the work on a levee 
constituted mere repairs or a pervasive rebuild 
was material to the issue of whether the nui- 
sance was characterized as temporary or per- 
manent; therefore, the grant of summary judg- 
ment on the ground that the nuisance claim 
was barred by the statute of limitations was 
reversed. KMI Grp., Inc. v. Wade Acres, LLC, — 
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S.W.3d —, 2019 Tenn. App. LEXIS 169 (Tenn. 
Ct. App. Apr. 5, 2019), appeal denied, Kmi 
Group Inc. v. Wade Acres LLC, — S.W.3d —, 
2019 Tenn. LEXIS 443 (Tenn. Aug. 21, 2019). 

Material facts were in dispute as to who 
constructed the levee, whether the 2010 work 
was a repair or constituted new construction, 
as well as when plaintiffs were aware or should 
have been aware that the allegedly negligent 
work on the levee caused their loss; the grant of 
summary judgment on the basis of the statute 
of limitations on plaintiffs negligence claim 
was reversed. KMI Grp., Inc. v. Wade Acres, 
LLC, — 8.W.3d —, 2019 Tenn. App. LEXIS 169 
(Tenn. Ct. App. Apr. 5, 2019), appeal denied, 
Kmi Group Inc. v. Wade Acres LLC, — S.W.3d 
—, 2019 Tenn. LEXIS 443 (Tenn. Aug. 21, 
2019). 


18. —Actions Outside Statute. 

Applicable statute of limitations was the six- 
year statute of limitations for actions on con- 
tracts, not the three-year statute of limitations 
for injuries to personal property, because an 
estate’s description of the payment to a surviv- 
ing spouse as “wrongful” and “inappropriate” 
did not create a tort claim, but rather, the 
gravamen of the estate’s complaint was an 
action on a contract; the estate sought the 
return of the funds distributed to the surviving 
spouse under the settlement agreement. Estate 
of Lyons v. Baugh, — S.W.3d —, 2018 Tenn. 
App. LEXIS 426 (Tenn. Ct. App. July 25, 2018), 
review denied and ordered not published, — 
S.W.3d —, 2018 Tenn. LEXIS 667 (Tenn. Nov. 
15, 2018). 


22. ——Breach of Contract. 

Trial court properly granted a widow’s mo- 
tion to dismiss an estate’s complaint because 
the claims for rescission and for unjust enrich- 
ment and/or resulting trust were time-barred; 
the statute of limitations expired long before 
the decedent’s death because the claims ac- 
crued immediately upon or shortly after the 
deed was executed, and the widow immediately 
breached, and continued to breach for the next 
28 years, her contractual duties. In re Estate of 
Cowan, — S.W.3d —, 2020 Tenn. App. LEXIS 
384 (Tenn. Ct. App. Aug. 25, 2020). 


49. Accrual of Action. 

Couple knew or should have known no later 
than June 14, 2011, of the facts supporting 
their claim that the bank fraudulently altered 
their line of credit agreement, and they were 
required to file any claim they had no later than 
June 15, 2014 to preserve their rights; because 
they did not initiate this action until November 
10, 2014, their fraud claim was time-barred. 
Hulan v. Coffee Cty. Bank, — S.W.38d —, 2019 
Tenn. App. LEXIS 42 (Tenn. Ct. App. Jan. 28, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 280 (Tenn. June 20, 2019). 
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54. Concealment of Cause of Action. 

Surviving spouse’s relatives-in-law were not 
entitled to summary judgment on the surviving 
spouses’ claims against them for fraud, conver- 
sion, and breach of fiduciary duty—resulting 
from the sale of the assets of the decedent’s 
business interests—because the surviving 
spouse set forth specific facts showing that 
there were genuine issues of material fact per- 
taining to fraudulent concealment by the rela- 
tives-in-law of the surviving spouse’s causes of 
action against them. Coffey v. Coffey, 578 
S.W.3d 10, 2018 Tenn. App. LEXIS 552 (Tenn. 
Ct. App. Sept. 20, 2018), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 136 (Tenn. Feb. 
20, 2019). 

Chancery court properly awarded a widow a 
judgment for the excess cash from the sale of 
the decedent’s business and prejudgment inter- 
est based on the fraudulent concealment and 
conversion of the decedent’s companies by the 
decedent’s father, as executor, because the fa- 
ther and/or his attorney were silent about, 
fraudulently concealed, or misrepresented sev- 
eral material facts surrounding the father’s 
purchase of the companies, which tolled the 
running of the statute of limitations, and, even 
in exercising reasonable diligence, the widow 
could not have discovered the cause of action. 
Coffey v. Coffey, — S.W.3d —, 2020 Tenn. App. 
LEXIS 473 (Tenn. Ct. App. Oct. 26, 2020). 


55. Fraudulent Inducement to Contract. 

In a case involving plaintiffs purchase of real 
property and the alleged fraud by others as to 
the property’s real value, plaintiff's complaint 
was dismissed because, although plaintiffs pro 
se complaint included a count designated 
“breach of contract,” that claim was another 
iteration of his claim for fraud in the induce- 
ment with a “breach of contract” label; and, at 
the very latest, plaintiff stated in his complaint 
that he knew he was being induced into paying 
an inflated price for the property as of his 
default in 2011; thus, the court did not err when 
it ruled as a matter of law that plaintiffs claim 
for “breach of contract” was barred by the 
three-year statute of limitations, as a matter of 
law, when he filed his complaint in 2016. Harris 
v. Regions Fin. Corp., — S.W.3d —, 2018 Tenn. 
App. LEXIS 429 (Tenn. Ct. App. July 25, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
673 (Tenn. Nov. 14, 2018). 


60. Tolling of Statute. 

Dismissal of property owners’ claim that 
their property was being damaged by the defec- 
tive gutter systems of adjacent buildings was 
inappropriate because it was not determinable 
from the owners’ complaint and exhibits when 
the negligence claim accrued under the discov- 
ery rule for purposes of the statute of limita- 
tions applicable to claims for property damage. 
The trial court was not precluded from allowing 


28-3-109 


the parties to conduct discovery, on remand, 
concerning the accrual date of the action. Roles- 
Walter v. Kidd, — 8.W.3d —, 2018 Tenn. App. 
LEXIS 209 (Tenn. Ct. App. Apr. 24, 2018). 

Neither testimony that the document was a 
copy of the original nor testimony that the bank 
did not initiate foreclosure proceedings on the 
property displayed a pattern of fraud that jus- 
tified tolling the three-year statute of limita- 
tions; the couple pointed to no independent 
actions by the bank to support their continuing 
fraud theory. Hulan v. Coffee Cty. Bank, — 
S.W.3d —, 2019 Tenn. App. LEXIS 42 (Tenn. Ct. 
App. Jan. 28, 2019), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 280 (Tenn. June 20, 
2019). 


63. Waiver. 

Decedent’s children did not waive the statute 
of limitations as an affirmative defense to a 
partition action because, although they did not 
assert the defense before the start of the trial, 
they properly pleaded the statute of limitations 
in their answer to the amended petition. 
Stokely v. Stokely, — S.W.3d —, 2018 Tenn. 
App. LEXIS 17 (Tenn. Ct. App. Jan. 19, 2018). 

Couple received letters from the bank dated 
October 9 and October 13, 2009 that informed 
them that their note was in default and threat- 
ened foreclosure proceedings; the couple was 
required to file their wrongful foreclosure ac- 
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tion against the bank no later than October 14, 
2012 to comply with the three-year statute of 
limitations, and because they did not file their 
complaint until November 10, 2014, they 
waived their right to pursue this claim against 
the bank. Hulan v. Coffee Cty. Bank, — S.W.3d 
—, 2019 Tenn. App. LEXIS 42 (Tenn. Ct. ae 
Jan. 28, 2019), appeal denied, — S.W.3d — 
2019 Tenn. LEXIS 280 (Tenn. June 20, 2019). 


64. Slander of Title. 

Borrowers’ slander of title claim against the 
successor lenders was barred by T.C.A. § 28-3- 
105 where it was filed more than four years 
after a replacement mortgage was recorded. 
Ross v. Orion Fin. Grp., Inc., — S.W.3d —, 2019 
Tenn. App. LEXIS 113 (Tenn. Ct. App. Mar. 7, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 281 (Tenn. June 20, 2019). 


65. Products Liability. 

Because plaintiff did not file the third prod- 
ucts liability action within one year after the 
federal court dismissed her first action ? the 
only lawsuit filed within the statutory limita- 
tions period ? the trial court correctly dismissed 
it as untimely filed, and was not saved by the 
saving statute, T.C.A. § 28-1-105(a). Conine v. 
Medtronic Sofamor Danek USA, Inc., — S.W.3d 
—, 2021 Tenn. App. LEXIS 86 (Tenn. Ct. App. 
Mar. 8, 2021). 


28-3-109. Rent — Official misconduct — Contracts not otherwise cov- 
ered — Title insurance — Demand notes. 


NOTES TO DECISIONS 


ANALYSIS 
1 In General. 
a Actions on Contracts. 
32. —Running of Statute. 
43. —Commencement of Action. 


62. Actions for Breach of Fiduciary Duty. 

63. Actions Involving Land. 

65. —Use and Occupation. 

72. Determination of Applicable Statute of 
Limitations. 

73. Accrual of Action. 

75. Tolling of Statute. 


1. In General. 

Company’s reliance on the amended restric- 
tive covenants in its answer did not constitute 
an action; the statute of limitations in T.C.A. 
§ 28-3-109(a)(3) does not operate to bar the 
litigation of an issue introduced as a defense 
rather than a claim, and having determined 
that the statute of limitations applies only to 
actions, and no action challenging the amended 
restrictive covenants had been filed in this case, 
the statute was inapplicable. Haiser v. Mc- 


Clung, — S.W.3d —, 2018 Tenn. App. LEXIS 
509 (Tenn. Ct. App. Aug. 29, 2018). 

Court discerns no language in T.C.A. § 28-3- 
109(a)(3) prohibiting courts from examining 
the validity of a contract or other document 
proffered as evidence but not specifically chal- 
lenged in an action as defined by T.C.A. § 28- 
3-101. Haiser v. McClung, — S.W.3d —, 2018 
Tenn. App. LEXIS 509 (Tenn. Ct. App. Aug. 29, 
2018). 


3. Actions on Contracts. 


32. —Running of Statute. 

Trial court properly ruled that a church’s 
2019 complaint against a lending institution 
was barred by the statutes of limitation and the 
savings statute because the complaint was not 
filed within one year from the date the church’s 
initial complaint was dismissed; the statute of 
limitations for the lending institution’s breach 
of contract and fraud claims had run by the 
time the church filed its complaint, and as a 
result, the church’s nonsuit of its 2018 lawsuit 
operated as a dismissal on the merits of those 
claims. Mount Hopewell Missionary Baptist 


tie tis 
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Church v. Found. Capital Res., — S.W.3d —, 
2021 Tenn. App. LEXIS 39 (Tenn. Ct. App. Feb. 
4, 2021). 


43. —Commencement of Action. 

Because the final order approving a settle- 
ment agreement was entered on December 29, 
2011, and an estate filed the complaint in the 
action on June 9, 2015, the complaint was well 
within the six-year statute of limitations. Es- 
tate of Lyons v. Baugh, — S.W.3d —, 2018 Tenn. 
App. LEXIS 426 (Tenn. Ct. App. July 25, 2018), 
review denied and ordered not published, — 
S.W.3d —, 2018 Tenn. LEXIS 667 (Tenn. Nov. 
15, 2018). 


62. Actions for Breach of Fiduciary Duty. 

In a dispute over lottery winnings, claims 
were time-barred because, inter alia, suit was 
not filed within six years of the accrual of a 
breach of contract claim. Findley v. Hubbard, — 
S.W.3d —, 2018 Tenn. App. LEXIS 382 (Tenn. 
Ct. App. July 2, 2018). 

Dismissal of lawsuit to set aside a decedent’s 
trust was inappropriate because the trial court 
erred in applying the statute of limitations for a 
breach of fiduciary duty as the complainant 
alleged lack of capacity and undue influence, 
but did not allege that the trustees were acting 
in a fiduciary capacity at the time of signing. 
Furthermore, the lawsuit was timely filed un- 
der the correct statute of limitations within two 
years after decedent’s death, as there was no 
indication that the complainant was provided a 
copy of the trust instrument. In re Eleanor 
Chappell Revocable Living Trust, — S.W.3d —, 
2018 Tenn. App. LEXIS 715 (Tenn. Ct. App. 
Dec. 10, 2018), review denied and ordered not 
published, In re Chappell Revocable Living 
Trust, — S.W.38d —, 2019 Tenn. LEXIS 186 
(Tenn. Apr. 12, 2019). 


63. Actions Involving Land. 

Trial court properly granted a widow’s mo- 
tion to dismiss an estate’s complaint because 
the claims for rescission and for unjust enrich- 
ment and/or resulting trust were time-barred; 
the statute of limitations expired long before 
the decedent’s death because the claims ac- 
crued immediately upon or shortly after the 
deed was executed, and the widow immediately 
breached, and continued to breach for the next 
28 years, her contractual duties. In re Estate of 
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Cowan, — S8.W.3d —, 2020 Tenn. App. LEXIS 
384 (Tenn. Ct. App. Aug. 25, 2020). 


65. —Use and Occupation. 

Appellants’ statute of limitations defense 
was waived as appellants raised the defense for 
the first time on appeal rather than before the 
trial court. Kirby Parkway Prof! Condo. Ass'n v. 
Cindy-Jarvis Ltd. L.P., —S.W.3d —, 2020 Tenn. 
App. LEXIS 598 (Tenn. Ct. App. Dec. 30, 2020). 


72. Determination of Applicable Statute 
of Limitations. 

Applicable statute of limitations was the six- 
year statute of limitations for actions on con- 
tracts, not the three-year statute of limitations 
for injuries to personal property, because an 
estate’s description of the payment to a surviv- 
ing spouse as “wrongful” and “inappropriate” 
did not create a tort claim, but rather, the 
gravamen of the estate’s complaint was an 
action on a contract; the estate sought the 
return of the funds distributed to the surviving 
spouse under the settlement agreement. Estate 
of Lyons v. Baugh, — S.W.3d —, 2018 Tenn. 
App. LEXIS 426 (Tenn. Ct. App. July 25, 2018), 
review denied and ordered not published, — 
S.W.3d —, 2018 Tenn. LEXIS 667 (Tenn. Nov. 
15, 2018). 


73. Accrual of Action. 

There were at least disputed issues of mate- 
rial fact as to when the alleged breach occurred; 
therefore, a genuine issue of material fact ex- 
isted as to when plaintiffs’ cause of action 
accrued that precluded summary judgment on 
the statute of limitations issue. Story v. Mead- 
ows, — S.W.3d —, 2020 Tenn. App. LEXIS 591 
(Tenn. Ct. App. Dec. 22, 2020). 


75. Tolling of Statute. 

Client was not equitably estopped from as- 
serting a statute of limitations defense when an 
attorney who represented the client in a divorce 
sued for unpaid legal fees because, although 
the client’s bankruptcy attorney wrote the at- 
torney a letter indicating that the attorney’s 
claim was subject to a bankruptcy stay and 
further implying that the client would satisfy 
the claim upon discharge, the attorney did not 
file suit until over two years from the date of 
the client’s discharge in bankruptcy until the 
expiration of the statute of limitations. Bell v. 
Gardner, — S.W.3d —, 2018 Tenn. App. LEXIS 
572 (Tenn. Ct. App. Sept. 28, 2018). 


28-3-110. Actions on public officers’ and fiduciary bonds — Actions not 
otherwise covered — Affidavit of conviction and civil 


judgment. 


(a) The following actions shall be commenced within ten (10) years after the 


cause of action accrued: 


(1) Actions against guardians, executors, administrators, sheriffs, clerks, 
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and other public officers on their bonds; 

(2) Actions on judgments and decrees of courts of record of this or any 
other state or government; and 

(3) All other cases not expressly provided for. 

(b)(1) Notwithstanding subsection (a), there is no time within which a 
judgment or decree of a court of record entered on or after July 1, 2014, must 
be acted upon in the following circumstances: 

(A) The judgment is for the injury or death of a person that resulted 
from the judgment debtor’s criminal conduct; and 

(B) The judgment debtor is convicted of a criminal offense for the 
conduct that resulted in the injury or death; or 

(C) The civil judgment is originally an order of restitution converted to 
a civil judgment pursuant to § 40-35-304. 

(2)(A) Prior to entry of the judgment, the judge shall make a determination 

on the record that the plaintiffs injury or death was the result of the 

defendant’s criminal conduct and that the defendant’s conduct resulted in 

a criminal conviction. 

(B) When entering a civil judgment on or after July 1, 2014, to which 
this subsection (b) applies, both the trial judge and clerk shall sign and 
note the existence of the conviction on the judgment document, and the 
clerk shall also make appropriate docket notations. Such signatures and 
notations shall be sufficient evidence that the judgment is valid until paid 
in full or otherwise discharged as authorized by law. 

(c)(1) Notwithstanding subsection (b), if a person was awarded a judgment 
meeting the criteria of subdivision (b)(1) but the judgment was entered prior 
to July 1, 2014, and is still valid as of the date it is presented to the clerk 
pursuant to this subsection (c), the statute of limitations on such judgment 
set out in subsection (a) shall be tolled if the person: 

(A) Obtains a certified copy of the defendant’s judgment of conviction 
from the clerk of the court in which the conviction occurred showing that 
the conviction meets the criteria of subdivision (b)(1)(A) and (B); 

(B) Obtains a certified copy of the person’s civil judgment that was 
based on the defendant’s criminal conduct; 

(C) Completes, under penalty of perjury, an affidavit, in substantially 
the form set out in subsection (d). 

(2) The clerk shall ensure that the documents presented are those 
required by subdivision (c)(1). If they are the correct documents, the clerk 
shall record the documents and from the date of recordation, the statute of 
limitations of the person’s civil judgment shall be tolled. 

(d) The affidavit required to accompany the judgment of conviction and civil 
judgment shall be substantially as follows: 


AFFIDAVIT 


Comes the Affiant 
(Printed Name) 
Under penalties of perjury, affiant deposes and says, to wit as follows: 
1. | was awarded the attached civil judgment based upon the criminal conduct 
of another. 


~ 
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2. The attached judgment of conviction was the result of the criminal conduct. 
3. The civil judgment and the judgment of conviction were based upon the 
same conduct. 

4. The provision of § 28-3-110(b) is applicable to affiant pursuant to § 28-3- 
110(c). 

Further Affiant Saith Not 


Signature of Affiant 


ACKNOWLEDGEMENT 

State of Tennessee 

County of 

On this day of , 20 , before me personally 
appeared to me known to be the person 


described in and who executed the foregoing instrument, and acknowledged 
that he/she executed the same as his/her free act and deed, for the purposes 
therein set forth. 


(County Clerk) (Notary Public) 
My Commission Expires 
20 

(e) Notwithstanding subsection (a), there is no time within which a judg- 
ment or decree in a domestic relations matter issued by a court with domestic 
relations jurisdiction pursuant to title 36 must be acted upon, unless otherwise 
specifically provided for under title 36. 


History. 

Code 1858, § 2776; Shan., § 4473; Code 
1932, § 8601; modified; T.C.A. (orig. ed.), § 28- 
310; Acts 2014, ch. 596, § 1; 2020, ch. 596, § 1. 


Compiler’s Notes. 
For the Preamble to the act concerning do- 
mestic relations orders, see Acts 2020, ch. 596. 


Amendments. 
The 2020 amendment added (e). 


Effective Dates. 
Acts 2020, ch. 596, § 2. March 20, 2020. 


NOTES TO DECISIONS 


ANALYSIS 


i Construction. 

ye Pleading of Bar. 

3. Running of Statute. 

10. Actions on Judgments. 

12. —Liens. 

18. Actions Not Expressly Provided For. 
27. Deeds. 


1. Construction. 

Cause of action on a judgment accrues for 
purpose of the statute of limitation on the date 
of entry of the judgment, and to hold otherwise 
would create a conflict between the statute and 
the rule; the statute would permit revival of a 
judgment more than 10 years after the judg- 
ment’s entry, and the rule would permit revival 
only by motion filed within 10 years of the 


judgment’s entry, and such a conflict must be 
resolved in favor of the rule and its limitation of 
the time a request for revival might be sought. 
Marcum-Bush v. Quinn, — S.W.3d —, 2018 
Tenn. App. LEXIS 166 (Tenn. Ct. App. Mar. 29, 
2018), appeal denied, Marcum-Bush v. Quinn, 
—§.W.3d —, 2018 Tenn. LEXIS 415 (Tenn. July 
19, 2018). 


2. Pleading of Bar. 

In an appeal arising from a family dispute 
over a life estate, respondents properly pled the 
statute of limitations an affirmative defense in 
their answer to the amended petition. The trial 
court committed no reversible error in soliciting 
argument and then ruling on an issue properly 
pled. Stokely v. Stokely, — S.W.3d —, 2018 
Tenn. App. LEXIS 23 (Tenn. Crim. App. Jan. 19, 
2018). 
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3. Running of Statute. 

Because the chancery court had subject mat- 
ter jurisdiction over the initial action and the 
expiration of the statute of limitations did not 
deprive the trial court of jurisdiction, the chan- 
cery court erred in holding that it was deprived 
of subject matter jurisdiction due to the expira- 
tion of the T.C.A. § 28-3-110(a)(2) statute of 
limitations. Town & Country Jewelers, Inc. v. 
Trotter, 5388 S.W.3d 508, 2017 Tenn. App. 
LEXIS 506 (Tenn. Ct. App. July 27, 2017), 
appeal denied, Town & Country Jewelers Inc. v. 
Trotter, — S.W.3d —, 2017 Tenn. LEXIS 838 
(Tenn. Nov. 21, 2017). 


10. Actions on Judgments. 


12. —Liens. 

Although payment of the judgment was con- 
ditioned on future events, parts could be en- 
forced upon entry, as the husband could file for 
a lien against the wife’s real property and he 
could record a judgment lien by statute; thus, 
the husband’s cause of action accrued on entry 
of the judgment against the wife and not upon 
the subsequent sale of the real property, and 
having been filed more than 10 years after the 
entry the judgment, the husband’s motion for 
revival should have been denied based on the 
statute of limitations. Marcum-Bush v. Quinn, 
— $.W.3d —, 2018 Tenn. App. LEXIS 166 
(Tenn. Ct. App. Mar. 29, 2018), appeal denied, 
Marcum-Bush vy. Quinn, — S.W.3d —, 2018 
Tenn. LEXIS 415 (Tenn. July 19, 2018). 


18. Actions Not Expressly Provided For. 

In plaintiff sex offender’s complaint for de- 
claratory relief under state law raising various 
constitutional and other challenges to the con- 
ditions imposed on him in accordance with his 
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sentence to community supervision for life, 
defendants’ motion for summary judgment as 
to plaintiffs Uniform Administrative Proce- 
dures Act (UAPA) claims for declaratory relief 
alleging violations of the United States and 
Tennessee Constitutions was improperly 
granted as the trial court erred in finding those 
claims time-barred because the general 10 year 
statute of limitations applied to those claims; 
and the case was remanded for the trial court to 
consider, in the first instance, those claims for 
declaratory relief under the UAPA. Nunn v. 
Tenn. Dep’t of Corr., 547 S.W.3d 163, 2017 
Tenn. App. LEXIS 706 (Tenn. Ct. App. Oct. 23, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 166 (Tenn. Mar. 15, 2018), cert. denied, 
202 L. Ed. 2d 315, 139 S. Ct. 446, — U.S. —, 
2018 U.S. LEXIS 6351 (U.S. Oct. 29, 2018). 


27. Deeds. 

Decedent’s children did not waive the statute 
of limitations as an affirmative defense to a 
partition action because, although they did not 
assert the defense before the start of the trial, 
they properly pleaded the statute of limitations 
in their answer to the amended petition. 
Stokely v. Stokely, — S.W.3d —, 2018 Tenn. 
App. LEXIS 17 (Tenn. Ct. App. Jan. 19, 2018). 

Trial court properly granted a widow’s mo- 
tion to dismiss an estate’s complaint because 
the claims for rescission and for unjust enrich- 
ment and/or resulting trust were time-barred; 
the statute of limitations expired long before 
the decedent’s death because the claims ac- 
crued immediately upon or shortly after the 
deed was executed, and the widow immediately 
breached, and continued to breach for the next 
28 years, her contractual duties. In re Estate of 
Cowan, — S.W.3d —, 2020 Tenn. App. LEXIS 
384 (Tenn. Ct. App. Aug. 25, 2020). 


28-3-116. Action for injury or illness based on child sexual abuse. 


(a) As used in this section, unless the context otherwise requires: 

(1) “Child sexual abuse” means any act set out in § 37-1-602(a)(3), that 
occurred when the victim was a minor; 

(2) “Discovery” means when the injured person becomes aware that the 


injury or illness was caused by child sexual abuse. Discovery that the injury 
or illness was caused by child sexual abuse shall not be deemed to have 
occurred solely by virtue of the injured person’s awareness, knowledge, or 
memory of the acts of abuse; 

(3) “Injury or illness” means either a physical injury or illness or a 
psychological injury or illness; and 

(4) “Minor” means a person under eighteen (18) years of age. 
(b) Notwithstanding § 28-3-104, a civil action for an injury or illness based 
on child sexual abuse that occurred when the injured person was a minor must 
be brought: 

(1) For child sexual abuse that occurred before July 1, 2019, but was not 
discovered at the time of the abuse, within three (3) years from the time of 
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discovery of the abuse by the injured person; or 
(2) For child sexual abuse that occurred on or after July 1, 2019, within 


the later of: 


(A) Fifteen (15) years from the date the person becomes eighteen (18) 


years of age; or 


(B) If the injury or illness was not discovered at the time of the abuse, 
within three (3) years from the time of discovery of the abuse by the 


injured person. 


(c) A person bringing an action under this section need not establish or 


prove: 


(1) Which act in a series of continuing child sexual abuse incidents by the 
alleged perpetrator caused the injury or illness complained of, but may 
compute the date of discovery from the date of discovery of the last act by the 
same alleged perpetrator which is part of a common scheme or pattern of 


child sexual abuse; or 


(2) That the injured person psychologically repressed the memory of the 
facts upon which the claim is predicated. 


(d) In an action brought under this section, the knowledge of a parent or 
guardian shall not be imputed to a minor. 

(e) If an action is brought against someone other than the alleged perpetra- 
tor of the child sexual abuse, and if the action is brought more than one (1) year 
from the date the injured person attains the age of majority, the injured person 
must offer admissible and credible evidence corroborating the claim of abuse 


by the alleged perpetrator. 


History. 
Acts 2016, ch. 737, § 1; 2019, ch. 499, §§ 1, 2. 


Amendments. 

The 2019 amendment rewrote (b) which read, 
“(b) Notwithstanding § 28-3-104, a civil action 
for an injury or illness based on child sexual 
abuse that occurred when the injured person 
was a minor, but was not discovered at the time 
of the abuse, shall be brought within three (3) 
years from the time of discovery of the abuse by 
the injured person.” and rewrote (e) which read, 
“(e) Notwithstanding subsection (b), in no event 
shall an action under this section be brought 


against the alleged perpetrator of the child 
sexual abuse or against the estate of such 
alleged perpetrator after the perpetrator’s 
death later than seven (7) years from the date 
the child becomes eighteen (18) years of age. If 
the action is brought more than one (1) year 
from the date the injured person attains the age 
of majority, the injured person must offer ad- 
missible and credible evidence corroborating 
the claim of abuse by the alleged perpetrator.” 


Effective Dates. 
Acts 2019, ch. 499, § 10. July 1, 2019. 


PART 2 


LIMITATIONS ON ACTIONS FOR DEFECTIVE 
IMPROVEMENT OF REAL ESTATE 


28-3-202. Limitation of actions. 


All actions, arbitrations, or other binding dispute resolution proceedings to 
recover damages for any deficiency in the design, planning, supervision, 
observation of construction, or construction of an improvement to real prop- 
erty, for injury to property, real or personal, arising out of any such deficiency, 
or for injury to the person or for wrongful death arising out of any such 
deficiency, must be brought against any person performing or furnishing the 
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design, planning, supervision, observation of construction, or construction of 
the improvement within four (4) years after substantial completion of an 


improvement. 


History. 
Acts 1965, ch. 358, § 1; 1980, ch. 811, § 1; 
T.C.A., § 28-314; Acts 2020, ch. 749, § 38. 


Compiler’s Notes. 

Acts 2020, ch. 749, § 42 provided that the 
act, which amended this section, applies to 
actions occurring and contracts entered into, 
amended, or renewed on or after July 1, 2020. 


Amendments. 

The 2020 amendment inserted “, arbitra- 
tions, or other binding dispute resolution pro- 
ceedings” and made stylistic changes. 


Effective Dates. 
Acts 2020, ch. 749, § 42. July 1, 2020. 


NOTES TO DECISIONS 


ANALYSIS 


1. In General. 
13. Action Not Barred. 


1. In General. 

As owner of the levee at the time it allegedly 
caused plaintiffs’ loss, the company could not 
assert the statute of repose as a defense. KMI 
Grp., Inc. v. Wade Acres, LLC, — S.W.3d —, 
2019 Tenn. App. LEXIS 169 (Tenn. Ct. App. Apr. 
5, 2019), appeal denied, Kmi Group Inc. v. Wade 
Acres LLC, — 8.W.3d —, 2019 Tenn. LEXIS 443 
(Tenn. Aug. 21, 2019). 

Trial court erred by granting the independent 
contractor summary judgment in the worker’s 
product liability action based on the statute of 
repose because the court determined that the 
daily removal and installation of insulation at 
an industrial facility over the course of many 
years indicated that existing insulation was 
merely being repaired and replaced, and that 
such activity did not constitute “construction of 


an improvement to real property” within the 
meaning of this section. Coffman v. Armstrong 
Int'l, — S.W.3d —, 2019 Tenn. App. LEXIS 357 
(Tenn. Ct. App. July 22, 2019), rev'd, Coffman v. 
Armstrong Int'l, Inc., — S.W.3d —, 2021 Tenn. 
LEXIS 1 (Tenn. Jan. 4, 2021). 


18. Action Not Barred. 

Trial court did not err by holding that the 
homeowner’s fraud action was not barred by 
the statute of repose because the remedial 
repair work the foundation repair company 
performed did not fall within the usual and 
ordinary meaning of “construction of an im- 
provement to real property,” as the homeowner 
contacted the company because she was expe- 
riencing problems at the home and she needed 
the company to correct bowing walls, cracks in 
the foundation and walls, and water intrusion. 
Maddox v. Olshan Found. Repair & Waterproof- 
ing Co. of Nashville, L.P., — S.W.38d —, 2019 
Tenn. App. LEXIS 464 (Tenn. Ct. App. Sept. 18, 
2019). 


28-3-203. Injury during fourth year after completion — Limitation of 


action. 


(a) Notwithstanding § 28-3-202, in the case of an injury to property or 


person or injury causing wrongful death, which injury occurred during the 
fourth year after substantial completion, an action, arbitration, or other 
binding dispute resolution proceeding to recover damages for the injury or 
wrongful death must be brought within one (1) year after the date on which the 
injury occurred, without respect to the date of death of the injured person. 

(b) The action, arbitration, or other binding dispute resolution proceeding 
must, in all events, be brought within five (5) years after the substantial 
completion of the improvement. 


History. 
Acts “1965, "ch. "S58," 8 254.04, 8 20-3 Lo; 
Acts 2020, ch. 749, § 39. 


act, which amended this section, applies to 
actions occurring and contracts entered into, 
amended, or renewed on or after July 1, 2020. 


Amendments. 
The 2020 amendment substituted “, arbitra- 


Compiler’s Notes. 
Acts 2020, ch. 749, § 42 provided that the 
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tion, or other binding dispute resolution pro- 
ceeding” for “in court” in (a); in (b), substituted 
“The action, arbitration, or other binding dis- 
pute resolution proceeding must” for “Such ac- 
tion shall”; and made stylistic changes. 


28-3-205 


Effective Dates. 
Acts 2020, ch. 749, § 42. July 1, 2020. 


28-3-204. Periods otherwise fixed not extended — New cause of action 


not created. 


(a) This part does not extend the period or periods provided by the laws of 
this state or by agreement between the parties for the bringing of any action, 
arbitration, or other binding dispute resolution proceeding. 

(b) This part does not create any cause of action not previously existing or 


recognized. 


History. 
Acts 1965, ch. 353, §§ 3, 6; T.C.A., § 28-316; 
Acts 2020, ch. 749, § 40. 


Compiler’s Notes. 

Acts 2020, ch. 749, § 42 provided that the 
act, which amended this section, applies to 
actions occurring and contracts entered into, 
amended, or renewed on or after July 1, 2020. 


Amendments. 
The 2020 amendment rewrote (a) which read: 


“Nothing in this part shall be construed as 
extending the period or periods provided by the 
laws of Tennessee or by agreement between the 
parties for the bringing of any action.”; and in 
(b), substituted “does not create” for “shall not 
be construed as creating” and “previously” for 
“heretofore”. 


Effective Dates. 
Acts 2020, ch. 749, § 42. July 1, 2020. 


28-3-205. Limitation not defense under certain circumstances. 


(a) The limitation provided by this part must not be asserted as a defense by 
any person in actual possession or the control, as owner, tenant, or otherwise, 
of an improvement at the time any deficiency in the improvement constitutes 
the proximate cause of the injury or death for which it is proposed to bring an 
action, arbitration, or other binding dispute resolution proceeding. 

(b) The limitation provided by this part is not available as a defense to any 
person who has been guilty of fraud in performing or furnishing the design, 
planning, supervision, observation of construction, construction of, or land 
surveying, in connection with an improvement, or to any person who wrong- 
fully conceals any such cause of action. 


Amendments. 

The 2020 amendment added “, arbitration, or 
other binding dispute resolution proceeding.” in 
(a); and substituted “provided by this part is 


History. 
Aetweei960) ch,.353, $4: "TCA. § 28-317; 
Acts 2020, ch. 749, § 41. 


Compiler’s Notes. 

Acts 2020, ch. 749, § 42 provided that the 
act, which amended this section, applies to 
actions occurring and contracts entered into, 
amended, or renewed on or after July 1, 2020. 


not available” for “hereby provided shall not be 
available” in (b). 


Effective Dates. 
Acts 2020, ch. 749, § 42. July 1, 2020. 


NOTES TO DECISIONS 


ANALYSIS 


a Construction. 
5. Availability. 


1. Construction. 

Trial court erred by granting the independent 
contractor summary judgment in the worker’s 
product liability action based on the statute of 
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repose because the court determined that the 
daily removal and installation of insulation at 
an industrial facility over the course of many 
years indicated that existing insulation was 
merely being repaired and replaced, and that 
such activity did not constitute “construction of 


an improvement to real property” within the. 


meaning of T.C.A. § 28-3-202. Coffman v. Arm- 
strong Int'l, — S.W.3d —, 2019 Tenn. App. 
LEXIS 357 (Tenn. Ct. App. July 22, 2019), rev'd, 
Coffman v. Armstrong Int], Inc., — $.W.3d —, 
2021 Tenn. LEXIS 1 (Tenn. Jan. 4, 2021). 
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5. Availability. 

As owner of the levee at the time it allegedly 
caused plaintiffs’ loss, the company could not 
assert the statute of repose as a defense. KMI 
Grp., Inc. v. Wade Acres, LLC, — S.W.3d —, 
2019 Tenn. App. LEXIS 169 (Tenn. Ct. App. Apr. 
5, 2019), appeal denied, Kmi Group Inc. v. Wade 
Acres LLC, — 8.W.3d —, 2019 Tenn. LEXIS 443 
(Tenn. Aug. 21, 2019). 





